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is published to advance 
sound thinking in the fields of insurance law 
relating to Life, Health and Accident, Fire and 
Casualty, Automobile, Negligence and Prod- 
uct Liability and to review unfolding develop- 
ments of interest and importance. Thus, the 
JOURNAL presents timely articles on pertinent 
subjects of insurance law, digests of recent 
decisions, comments on pending legislation 
and other features reflecting the changing 
scene of insurance law. 


In the interest of stimulating current thought 
and frank discussion of significant relevant 
topics in insurance law, the JOURNAL’s pages 
are made freely available. No editorial re- 
sponsibility is assumed for the ideas and opin- 
ions set forth. On this basis contributions are 
invited. 


THE INSURANCE LAW JOURNAL is pub- 
lished monthly by Commerce Clearing House, 
Inc., 4025 W. Peterson Ave., Chicago 46, 
Illinois. Subscription rate: $12.50 per year; 
single copies, $1.25. 
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“I hold every man a debtor 
to his profession, from the 
which, as men of course do 
seek to receive countenance 
and profit, so ought they of 
duty to endeavor themselves, 
by way of amends, to be a 
help and ornament thereunto.” 
—Bacon. 
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Political contributions. The law regarding political contributions 
and/or expenditures stems from the reforms instituted in the 1890's. 
The article beginning at page 535 is an inquiry into the extent to 
which insurance companies may make political expenditures or engage 
in other political activity. Since the 1890's, there have been many 
changes in the laws—some made by statute; some made by court 
decisions—and it is the general conclusion of the author that the most 
law has been made by the labor unions. Consequently, insurance com- 
panies that step in the footprints made by the unions may avoid the 
sanctions of the law. The article does not refer, of course, to legis- 
lative activity, but discusses only contributions or other activity in 
connection with candidates or measures to be voted upon in elections. 


The article is written by Alice M. Chellberg, assistant secretary 
of the American Mutual Insurance Alliance, Chicago. 


Excess liability. The article beginning at page 553 discusses the 
circumstances creating excess liability. Some of the situations giving 
rise to the excess judgments discussed by the author are those which 
can result from fraud or perjury, sympathy for the injuries of the 
claimant, evidence not known to the insurance company and poor trial 
work. The author contends that there is not much difference in the 
enforcement of the principles between those involved in the rule of 
negligence and those involved in the rule of bad faith. 


The author is John Alan Appleman, an authority on insurance 
law and the author of several books in this field. He gave this paper 
at the American Bar Association meeting this summer. 

The article beginning at page 565 is also based upon a paper 
presented at the recent ABA meeting in Washington which, in addi- 
tion to Mr. Appleman’s remarks, takes a further exploratory step into 
claims in excess of policy limits. The author takes a long, hard look 
at the doctrine of failure to exercise good faith. He tells of recent 
decisions which have given to the insured—and, indirectly, to the 
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person who sustained the personal injuries and who brought the orig- 
inal claim—potent remedies for the enforcement of this kind of a 
cause of action. The author holds that the courts have sometimes 
ignored or treated lightly the insured’s duties, while insisting upon 
near perfection in the handling of the case by the insurance company. 


This article is written by William Wallace Evans, a St. Louis, 
Missouri attorney. 


Radiation liability. Although a recent careful study prophesied 
that by 1980 nuclear energy will be supplying 10 per cent of the total 
United States energy supply—in other words, it is 20 years or more 
before many conventional sources of energy will be displaced—it is 
not too early to study attendant problems. One such problem has 
to do with insurance against the risk of injury from the peaceful use 
of nuclear energy. It seems that the greatest use of the fission chain 
reaction process will be in reactors for the production of heat and 
radioactive isotopes. Reactor technology is still in its infancy, and new 
designs are being developed continually. Each new reactor provides 
additional scientific and technological information which will be useful 
in designing new generations of reactors which will be more eco- 
nomical. The first nuclear reactor went into operation a little less 
than 18 years ago. 


The article beginning at page 575 was one of the papers delivered 
before the Section of Insurance, Negligence and Compensation Law 
of the American Bar Association at its annual meeting in Washington, 
D. C. The author is William J. Pierce, Commissioner of Uniform 
State Laws. Professor Pierce offers a proposal for legislation regard- 
ing the establishment of liability, appropriate periods of limitation and 
adequate compensation. 


Aircraft accidents. In spite of the great precautions that are taken 
to insure safety, accidents to aircraft still happen; and when such an 
accident occurs, a host of governmental and company procedures must 
be observed and followed. This takes a great variety of talent. Charles 
F. McErlean, the author of the article beginning at page 583, is vice 
president—law, United Air Lines, Inc., and the story he relates of 
course applies to his particular company. 

A major aircraft accident will involve an air carrier in some or 
all of the following types of proceedings: (1) Civil Aeronautics Board 
accident field investigation; (2 
(3) identification of those who perished and a coroner’s inquest; 


) Civil Aeronautics Board accident hear- 
ing; 
(4) criminal proceedings ; (5) license revocation proceedings ; (6) regu- 
latory enforcement proceedings; (7) arbitration of employee griev- 
ances; (8) personal injury litigation; (9) property damage litigation ; 
and (10) Congressional investigations. 

The attorney must cope with the many problems inherent in each 
of these situations. 
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Persons and Events 


Welcome D. Pierson of Oklahoma City succeeds John J. Wicker, 
Jr., of Richmond, Virginia, as chairman of the Section of Insurance, 
Negligence and Compensation Law of the American Bar Association. 
Mr. Pierson has previously served the section as a committee chair 
man, section secretary, vice-chairman and chairman-elect. He is a 
national authority in the trial practice of insurance litigation and is 
editor-in-chief of the Defense Law Journal. James B. Donovan was 
elected chairman-elect. He is a partner of the New York firm of 
Watters & Donovan, counsel for the National Board of Fire Under 
writers, Western Actuarial Bureau and a number of other important 
insurance trade associations. J. Roth Crabbe follows Mr. Donovan 
as vice-chairman. Mr. Crabbe, a partner in the Columbus, Ohio law 
firm of Dresbach, Crabbe, Newlon, Collopy & Bilger, is former 
Superintendent of the Ohio Department of Insurance. Lowell D. 
Snorf, ats of Chicago was re-elected secretary of the section. Mr. 
Snorf is general counsel of Lansing B. Warner, Inc., and Underwriters 
Insurance Company. Newly elected members of the council are 


John M. Aherne and William L. Shumate, both of New York. 


Personal injury litigation will be the theme for an institute 
sponsored by the Southwestern Legal Foundation in Dallas, Novem 
ber 10-12. The program will be highlighted by a trial interrogation 
of medical witnesses and a panel discussion involving techniques of 
jury summation. Speakers and subjects to be presented include 
F. Reed Dickerson, professor of law, Indiana University, “Develop 
ment of Products Liability Law”; Arnold B. Elkind, New York City 
attorney, “Plaintiff's Approach to Products Liability Case”; Burton Y. 
Weitzenfeld, Chicago attorney, “Defendant’s Approach to Products 
Liability Case”; W. James Kronzer, Houston attorney, “Advantages 
to Be Gained by Trial Motion for the Plaintiff’; and J. Carlisle 
DeHay, Dallas attorney, “Advantages to Be Gained by Trial Motions 
for the Defendant.” Methods of proving damages in personal injury 
cases will be reviewed by Albert Averbach, New York attorney. 
A panel discussion, “Techniques of Jury Summation,” will be mod 
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erated by Judge John R. Brown of the United States Court of Appeals, 
Fifth Circuit. Attorney for the plaintiff will be Orville Richardson, 
St. Louis attorney ; Walter Ely, Los Angeles attorney, will be attorney 
for the defendant. Serving as institute chairman will be Joe Hill 
Jones. Registration fee for the three-day meeting is $45, or free to 
members of the Southwestern Legal Foundation. Copies of the pro 
gram may be obtained by contacting the Southwestern Legal Founda 
tion, Hillcrest at Daniels, Dallas 5, Texas. 

The Sixteenth Annual Meeting of the National Association of 
Independent Insurers will be held at the Chase-Park Plaza Hotel, 
St. Louis, beginning Monday, October 31, and ending Thursday after 
noon, November 3. The first day of the meeting will be limited to 
NAII committee meetings only. The annual meeting proper will 
begin on Tuesday morning, November 1. 


Zone 4 of the National Association of Insurance Commissioners 
will meet October 2-4 at the Fort Des Moines Hotel in Des Moines, 
lowa. 


The National Association of Insurance Commissioners Subcom- 
mittee on Credit Life and Credit Accident and Health Insurance will 
hold a meeting at the Edgewater Beach Hotel, Chicago, on October 12 
for the purpose of considering proposed amendments to the Model 
Credit Life and Credit A&H Bill. 

The Society of Actuaries will hold its annual meeting on Septem- 
ber 28, 29 and 30 at the Edgewater Beach Hotel, Chicago. James E. 
Hoskins, the president of the society, will preside over the business 
session and the presentation and discussion of papers. 


On August 29 the National Association of Life Underwriters 
began operations in its new headquarters building located at 1922 
F Street, N. W., Washington, D. C. The new building was officially 
dedicated on the first day of NALU’s 1960 annual convention, 
September 11. 


Federal Government Refunding Program 

The United States Treasury is beginning an advance refunding 
program which contemplates the exchange of certain United States 
bonds, bearing interest at 2'% per cent and maturing between 1967 
and 1969, for United States Treasury bonds bearing 3% per cent 
interest. The New York State Insurance Department has just issued 
a ruling as to the value to be reported as costs of the new bonds. 
Superintendent of Insurance Thacher says: 

“The basic policy of this Department has been and continues 
to be that the market value of bonds surrendered in an exchange 
establishes the consideration to be reported on the disposition thereof 
and also establishes the cost of the new acquisitions. In prior years, 
deviations from this policy have been made under special circum 
stances in order to enable companies to improve their portfolio 
without an adverse effect on surplus. This procedure was followed 
in 1959 when the so-called ‘Fanny Mae’ (Federal National Mortgage 
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Association) program made its exchange offer for 234%, Series Bb, 
Non-Marketable United States Government Bond or Bonds, due 
1975-1980.” 


The procedure of deviation from basic policy has been followed 
again in regard to the new ruling, which reads as follows: 


The following new bonds to be issued by the United States 
Treasury to the holders of four issues of outstanding 2% per cent 
Treasury bonds, which were issued during the war-loan drives in 
1942 and 1943, and which mature from June 15, 1967, through December 
15, 1969, shall be deemed to have been acquired at a cost equal to 
par value of said bond or bonds given in exchange therefor, but in 
no event shall said cost exceed the amortized value of the 2% per cent 
bonds surrendered at time of acquisition by such insurance organ 
ization : 

Issue Maturity 
Description Date Date Interest Starts Interest Payable 


% bonds, 1980 10/3/60 11/15/80 10/3/60 15 and 11/15 
34%% bonds, 1990 10/3/60 2/15/90 10/3/60 Sand 8/15 
31 >% bonds, 1998 10/3/60 11/15/98 10/3/60 15 and11/15 


my wm 


New Life Insurance Companies 

Here are some vital statistics: There are 28 more life insurance 
companies this year than there were last year . . . The total count of 
legal reserve life insurance companies on June 30, 1960, was 1,439... 
Each of the 50 states has at least one life insurance company 
Home offices are located in 340 cities in the United States—Dallas 


leads with 129; Houston follows with 59; then comes Philadelphia, 


41; Phoenix, 39; New Orleans, 37; Chicago, 37 ... There are 1,285 
stock companies and 154 mutual companies . . . Seventy-three com 
panies have $1 billion or more of life insurance in force ... Of the 


total number of life insurance companies, 50 are over 100 years old, 
105 are over 50 years old. 


An Ethical Problem of Adjusting Claims 


At the 1960 Spring Seminar of the Association of Colorado Claim 
ant’s Attorneys, David B. McCurnin discussed the Eighth Canon of 
Ethics of the American Bar Association in its relationship to the 
plaintiff's chances of recovery of damages. A member of the Insur- 
ance Committee of the Iowa State Bar Association, Mr. McCurnin 
is claims attorney, Western Mutual Insurance Company, Des Moines, 
lowa. The following is a digest of his speech: 

The American Bar Association and the Colorado State Bar As 
sociation have adopted some 38 Canons of Ethics which each member 
has pledged himself to abide by. The Eighth Canon says in part: 


“A Lawyer should endeavor to obtain full knowledge of his 
Client’s cause before advising thereon, and he is bound to give a 
candid opinion of the merits and probable result of pending or con- 

(Continued on page 593) 
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Legality of Political Expenditures 


and Activities by Insurance Companies 


By ALICE M. CHELLBERG 


This article, which reviews both federal and state law regarding pollit- 
ical contributions, details seven guides for insurance companies in 
connection with the coming election. Miss Chellberg is assistant sec- 
retary of the American Mutual Insurance Alliance, Chicago, Illinois. 


N INQUIRY INTO THE EXTENT to which insurance com- 

panies may make political expenditures or engage in other 
political activity seems appropriate for 1960, a national election year. 

Arriving at clear-cut conclusions as to what is or is not permissible 
in this area is more difficult than might be supposed. This is true for 
several reasons. First, it is necessary to take into consideration three 
types of laws: (1) federal laws applicable to all corporations, (2) state 
laws which apply to all corporations and (3) state laws which are 
specifically applicable to insurance. Second, analysis of the statutes 
is not in itself sufficient. One must not only consider the interpreta- 
tion placed upon the federal laws by the federal courts but also weigh 
an important question (constitutionality) not yet passed upon by 
the United States Supreme Court. Because of the scarcity of cases 
relating to the state laws, the interpretations and unresolved questions 
in the federal field must be carried over into the state area for lack 
of other guideposts. From both the federal and state standpoints, 
however, some questions cannot be conclusively answered. 


Background * 


The concentration of wealth consequent upon the industrial ex- 
pansion following the Civil War resulted in abuses of various kinds. 


*For a more detailed history of legislative action and background, see 
majority opinion by Mr. Justice Frankfurter in U. S. v. International Union, UAW, 


32 Lapor CAsEs § 70,534, 352 U. S. 567 (1957). 
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Reaction against these abuses led to 
a tide of reform !egislation beginning 
in the 1890’s. What was regarded as 
a threat to economic freedom, posed by 
enormous industrial combines, was 
met by the Sherman antitrust law. 
Congressional concern over the grow- 
ing disparity of income between the 
many and the few was reflected in 
the income tax law of 1894. 

No less alive, but slower to evoke 
federal action, was popular feeling 
that collective capital was exerting 
undue influence on politics. In the 
90’s many states enacted laws requir- 
ing political candidates to make public 
the sources and amounts of contribu- 
tions to their campaign funds, as well 
as the recipients of their campaign 
expenditures. The theory was that 
this publicity would discourage cor- 
porations from making political con- 
tributions, thus ending their control 
over party policies. These laws were 
found to be futile, and a more effective 
remedy was urged by many, includ- 
ing Elihu Root. He recommended to 
a constitutional convention in New 
York a prohibition against political 
contributions by “the great railroad 
companies, the great insurance com- 
panies, the great telephone companies.” 


Concern over the size and source of 
campaign funds so actively entered 
into the Presidential campaign of 1904 
that it crystallized popular sentiment 
for federal action. President Theo- 
dore Roosevelt quickly responded to 
this national mood. In his annual 
message to Congress on December 5, 
1905, he recommended that: 


“All contributions by corporations 
to any political committee or for any 
political purpose should be forbidden 
by law; directors should not be per- 
mitted to use stockholders’ money for 
such purposes. 


Grist was added to the reformers’ 
mill by the investigation of life in- 
surance companies by a joint commit- 
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tee of the New York legislature (the 
Armstrong Committee), under the 
guidance of Charles Evans Hughes. 
The committee’s report, filed early in 
1906, revealed that one company had 
contributed almost $50,000 to a na- 
tional campaign committee in 1904 
and had given substantial amounts in 
preceding campaigns. The committee 
concluded : 


“Contributions by insurance cor 
porations for political purposes should 
be strictly forbidden. Neither execu 
tive officers nor directors should be 
allowed to use the moneys paid for 
purposes of insurance in support of 
political candidates or platforms.” 


Less than a month later the Com- 
mittee on Elections of the House of 
Representatives began consideration 
of a number of proposals. Some bills 
prohibited political contributions by 
certain classes of corporations; some 
merely required disclosure of contri- 
butions; others made bribery at elec- 
tions a federal crime. Samuel Gompers, 
president of the American Federation 
of Labor, gave strong testimony in 
support of a federal publicity bill with 
such statements as: 


“cc 


[if] we are really determined 
that our elections shall be free from 
the power of money and its lavish 
use and expenditure without an ac- 
counting to the conscience and the 
judgment of the people of America, 
we will have to pass some measure of 
this kind.” 

President Roosevelt’s annual 
sage of 1906 listed as the first item of 
Congressional business a law prohibit- 


mes- 


ing political contributions by corpora- 
Shortly thereafter, in 1907, 
Congress provided: 


tions. 


“Tt shall also be unlawful for any cor- 
poration whatever to make a money con 
tribution in connection with any election 
at which Presidential and Vice-Presi- 
dential electors or a Representative 
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in Congress is to be voted for or any 
election by any State legislature of a 
United States Senator.’* (Italics 
supplied.) 


Legislative History 
At the 1909 of 


there were unsuccessful attempts to 
amend the act to prohibit the contri 
bution of anything of value (instead 
of just money) and to extend its ap 
plication to the election of state leg 
islatures. However, in succeeding 
years a publicity law was passed, as 
well as several other acts regulating 
and requiring reports on campaign 
contributions and expenditures. 


session Congress 


A decision of the United States 
Supreme Court,® invalidating federal 
regulation of Senate primary elections, 
led to the Federal Corrupt Practices 
Act of 1925, a comprehensive revi- 
sion of existing legislation. Section 
313 of the 1925 act strengthened the 
1907 statute. The phrase 
contribution” was changed to 
tribution,” with the latter defined to 
include “a gift, subscription, loan, ad- 
vance, or deposit, of money, or any- 
thing of value’; the prohibition on 
corporate contributions was extended 
to election to Congress of delegates 
and resident commissioners; the pen- 
alty was extended to the recipient of 
a forbidden contribution well 
the contributor. 


“money 


“con- 


as as 


The unprecedented economic mobili- 
zation required by World War II] 
gave enormous stimulation to the 
power of organized labor. Wartime 
strikes gave rise to fears of a new 
concentration of power, this time in 
the labor unions. The belief grew 
that organized labor was making huge 
political contributions to influence 
governmental action or inaction. So 
in 1943 when Congress passed the 


* 34 Stat. 864. 
‘Newberry v. U. 
*43 Stat. 1074. 





$,; 256.U.. S, 232 (1921). 
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Smith-Connally Act, designed to se- 
cure defense production against work 
it extended Section 313 of 
the Corrupt Practices Act to labor 
organizations for the duration of the 
war. 


stoppages, 


Despite the amendment of Section 
313, union power in politics made it- 
self felt more and more strongly, and 
enormous financial outlays were said 
to have been made by some unions in 
connection with the 1944 national 
An investigation was made 
by the Senate’s Special Committee on 
Campaign Expenditures, particularly 
as to activity by the Political Action 
Committee of the ClO. The commit- 
tee found “clear-cut violation of 
the Corrupt Practice Act” by the 
Political Action Committee because it 
had limited its participation in federal 
elections to political “expenditures,” 
as distinguished from the “contribu- 
tions” to candidates prohibited by the 
law. 


election. 


no 


This report and others like it were 
considered prior to passage of the 
Taft-Hartley bill in 1947, which be- 
came law despite the President’s veto.* 
Section 304 of that bill amended Section 
313 of the Federal Corrupt Practices 
\ct to make permanent its applica- 
tion to unions and to include expendi- 
tures within the statutory proscription. 
Except for a stiffening of the penalty, 
the substance of Section 313 has not 
been changed since 1947. 

The pertinent provisions of Section 
313 of the Federal Corrupt Practices 
Act now read as follows: 


“It is unlawful for any cor- 
poration whatever, or any labor or- 
ganization to make a contribution or 
expenditure in connection with any 
at 
Presidential 


election which Presidential and 
Vice 
ator or Representative in, or a Dele- 


electors or a Sen- 


° 57 Stat. 167. 
*61 Stat. 159 
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gate or Resident Commissioner to 
Congress are to be voted for, or in 
connection with any primary election 
or political convention or caucus held 
to select candidates for any of the 
foregoing offices, or for any candi- 
date, political committee, or other per- 
son to accept or receive any contribution 
prohibited by this section. 

“Every corporation or labor organ- 
ization which makes any contribution 
or expenditure in violation of this 
section shall be fined not more than 
$5,000; and every officer or director 
of any corporation, or officer of any 
labor organization, who consents to 
any contribution or expenditure by 
the corporation or labor organization, 
as the case may be, and any person 
who accepts or receives any contribu- 
tion, in violation of this section, shall 
be fined not more than $1,000 or im- 
prisoned not more than one year, or 
both; and if the violation was willful, 
shall be fined not more than $10,000 
or imprisoned not more than two 
years, or both.” (18 USC Section 610.) 


Hatch Act.—One other federal stat- 
ute having to do with political con- 
tributions should be mentioned. A 
section of the 1940 Hatch Political 
Activities Act’ provides as follows: 

“Whoever, entering into any con- 
tract with the United States or any 
department or agency thereof, either 
for the rendition of personal services 
or furnishing any material, supplies, 
or equipment to the United States or 
any department or agency thereof, or 
selling any land or building to the 
United States or any department or 
agency thereof, if payment for the 
performance of such contract or pay- 
ment for such material, supplies, equip- 
ment, land, or building is to be made 
in whole or in part from funds appro- 
priated by the Congress, during the 





"As re-enacted by Act of June 25, 1948, 


Ch. 645, 62 Stat. 724. 
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period of negotiation for, or perform- 
ance under such contract or furnishing 
of material, supplies, equipment, land, 
or buildings, directly or indirectly 
makes any contribution of money or 
any other thing of value, or promises 
expressly or impliedly to make any 
such contribution, to any political 
party, committee, or candidate for 
public office or to any person for any 
political purpose or use; or 


“Whoever knowingly solicits any 
such contribution from any such per- 
son or firm, for any such purpose dur- 
ing any such period . . 


“Shall be fined not more than $5,000 
or imprisoned not more than five 
years, or both.” (18 USCA Section 
611.) 

Since, by its terms, the above sec 
tion of the Hatch Act applies to those 
who have contracts with the federal 
government for personal services, ma 
terial, supplies, equipment or land, it 
would not appear to be applicable to 
many, if any, insurance companies. It 
may be noted that the act covers all 
elections 
Only 
rather than expenditures as under the 
Corrupt Practices Act, but the scope 
is broadened by use of the words “di- 
“for 


federal, state and _ local. 


contributions are prohibited, 


rectly or indirectly” and any 


political purpose or use.” 


Federal Court Decisions 


All of the instances in which the 
federal courts have passed upon the 
Federal Corrupt Practices Act, save 
one, have involved labor unions rather 
That one 
exception is also by far the earliest 
case. It is U. S. wv. United States 
Brewers’ Association, 239 F. 163 (DC 


than business corporations. 


Pa., 1916). Various Pennsylvania 
brewing corporations and the na- 
tional association were indicted for 
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conspiring to violate the 1907 law. 
The defendants challenged the con 
stitutionality of the statute and the 
sufficiency of the indictments. The 
opinion does not detail the charges, 
but the court held the law to be con 
stitutional and directed the defendants 
to plead to the indictments. The 
that the statute ‘neither 
prevents, nor purports to prohibit, the 
freedom of speech or of the press.” 


court said 


No further record of this case appears 
in the reports. 
CIO case. 
champions of legislation in this field, 
were not long in directly challenging 
Section 313 after it became applicable 
to them on a permanent basis in 1947. 
The July 14, 1947 issue of the weekly 
periodical called The CIO News con 
tained a front-page statement by 
Philip Murray, then CIO president, 


urging members to vote for Judge Ed 


Labor unions, once the 


Garmatz, candidate for Congress in 
Maryland. The statement itself said 
it was made despite 
the belief that the statute was uncon 
stitutional. Also, to remove all doubt 
that the CIO was making an expendi 
ture in connection with an election to 
federal office, 1,000 extra copies of the 
paper were printed and circulated in 


Maryland. 
The 


Section 313, in 


union and Murray were in 
dicted. The United States District 
Court for the District of Columbia 
held *® that the acts of the CIO were 
clearly within the scope of the law 


and prohibited by it. It went on to 


hold, however, that the statute un- 
constitutionally abridged the free- 


doms of speech, press and assembly, 
guaranteed by the First Amendment 
to the Constitution. 
had conceded this abridgment but ar 
gued that had 
abridge these rights under Article 1, 
Section 4 of the Constitution if it 


The government 


Congress power to 


*U. S. v. CIO, 77 F. Supp. 355 (1948). 
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considered such a course necessary 
for maintaining the purity and free- 
dom of elections. 

To this the court replied: 


“This argument would be persua- 
sive if the statute prohibited specific 
acts of a kind which might conceiv- 
ably be expected to produce corrup- 
tion in any of its forms, or to prevent 
in any way the holding of free elec- 
tions; but the untrammeled right of 
free expression of views as to candi- 
dates for office, through newspapers 
or other f conveying the 
spoken word, and of the 
public in general to have free access 
thereto, far from being a conceivable 
means of corrupting or 


means ot 
written or 


interfering 
with free elections, is in fact one of 
the most valuable means of promot- 
ing purity and freedom in the electoral 
process. 

The dismissed 
and jurisdiction of the government’s 
direct appeal was accepted by the 
United States Supreme Court under 
the Criminal Appeals Act. 


indictments were 


The majority opinion in the C/O 
case® was written by Mr. Justice 
The Court affirmed dismissal 
of the indictments on the ground that 
the publication in question did not 
violate the statute. Under such a 
ruling there was no occasion, accord- 
ing to Mr. Justice Reed, to decide the 
constitutional issue. Mr. Justice Frank- 
furter wrote a concurring opinion ex- 
pressing the view that it was proper 
for the Court to give the statute “an 
allowable construction that fairly 
avoids a constitutional issue.” Mr. 
Justice Rutledge also wrote a separate 
opinion, with Justices Black, Douglas 
and Murphy joining in it. This opin- 
ion concurred in the result but held 
that the construction placed on the 
statute was unwarranted; that the 
constitutional issue should have been 


Reed. 


*U. S. v. CIO, 15 Lapor Cases { 64,586, 
335 U.S. 106 (1948). 
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decided and that the law was invalid 
under the First Amendment. 


It may well be asked: How could 
Mr. Murray and the CIO have failed 
to violate the law when they made 
such a specific effort to do just that? 
Its legislative history shows that the 
statute was amended to cover an “‘ex- 
penditure” as well as a “contribution” 
for the express purpose of broadening 
its scope. According to Justice Reed, 
however: 


““Expenditure’ as here used is not 
a word of art. It has no definitely 
defined meaning and the applicability 
of the word to prohibition of particu- 
lar acts must be determined from the 
circumstances surrounding its em- 
ployment. Apparently ‘expendi- 
tures’ was added to eradicate the 
doubt that had been raised as to the 
reach of ‘contribution,’ not to extend 
greatly the coverage of the section.” 
(Italics supplied.) 


The Court held that the CIO ar- 
ticle was not an expenditure in con- 
nection with a federal election. The 
real key to this decision seems to be 
found in the following paragraph: 


“Tf §313 were construed to pro- 
hibit the publication, by corporations 
and unions in the regular course of 
conducting their affairs, of periodi- 
cals advising their members, stock- 
holders or customers of danger or 
advantage to their interest from the 
adoption of measures or the election 


to office of men, espousing such 
measures, the gravest doubt would 


arise in our minds as to its constitu- 
tionality.” 

In other words, to avoid holding the 
law unconstitutional a strained con- 
struction was placed by the majority 
upon language which from a literal 
reading would clearly call for conviction. 


*U. S. v. Painters Local Union No. 481, 
172 F. 2d 854 (CA-2, 1949). 
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Painters Union case.—In the C/O 
case the majority of the Supreme 
Court justified the holding that there 
was no expenditure for political pur 
poses on the ground that union funds 
were used only “for distribution of 
this issue [of The CIO News] in regu- 
lar course to those accustomed to re 
ceive copies of the periodical.” The 
Painters Union case, next in the series,'° 
was held by Judge Augustus N. Hand 
of the Court of Appeals for the Sec- 
ond Circuit to be so 
require a like 
violation of the statute. 

The union involved in this 
case paid the cost of a political adver- 
tisement in the Hartford Times of 
Hartford, Connecticut, a daily news 


similar as to 
decision—that is, no 


local 


paper of general circulation, and also 
paid for a political radio broadcast 
over a commercial radio station in 
New Britain, Connecticut. The ad 
and the broadcast expressed opposi- 
tion to Senator Robert A. Taft as a 
presidential candidate and advocated 
rejection of six incumbent Congressmen. 


Ignoring the common practice of 
organizations in communicating with 
their members by sending printed or 
mimeographed material through the 
mail, Judge Hand said: 

this small union owned no 
newspaper and a publication in the 
daily press or by radio was as natural 
a way of communicating its views to 
its members as by a newspaper of its 
own.” 

The lower court, in a well-reasoned 
had held 


denied a 


and well-written opinion,” 
and 
the indictment. 
Judge Hand reversed with directions 


the law constitutional 
motion to dismiss 


to dismiss. 


Thus, once again, the constitutional 
issue was side-stepped and activity 

"U. S. v. Painters Local Union No. 481, 
15 Lapor Cases § 64,670, 79 F. Supp. 516 
(Conn., 1948.) 
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which the union itself failed to claim 
as a nonviolation 
hibited by the law. 

C. and G. L. Local Union case. 


Next in sequence, but of lesser im 


was held not pro 


portance as a precedent, is U. S. v. Con 
struction and General Laborers Local 
Union.’* The union’s president was a 


candidate for Congress. The govern 
ment charged that certain of the local’s 
employees devoted considerable union 
time to political activities on the presi 
dent’s behalf and that some union funds 
were directly expended. 

the C/O the court 

were no “expenditures” or 
within the 


Follow ing 
held 
“contribu 
the 


case, there 


tions” meaning of 
statute. 


UAW case.—In the next case, the 
Supreme Court finally held that cer 
tain union activities would, if proved, 
violate Section 313. Here the union 
used funds arising from union dues to 
defray the cost of television broad 
casts, over a commercial station, en 
dorsing certain candidates for Con 
Not surprisingly, the judge of 
the district court in Michigan felt that 


gress. 
“on all fours” with the 
Local Union case. He fol 
lowed it and the C/O case and held 
that the expenditures in question were 
not of the type prohibited by law. 
The indictment was accordingly dis 
missed,*® 


this case was 
Painters 


As in the C/O case, the government 
appealed directly to the United States 
Supreme Court. A six-judge major 
ity, with Justice Frankfurter writing 
the opinion, held that when Congress 
amended Section 313 to proscribe “ex- 
penditures,” the intent was “to embrace 
precisely the kind of indirect contri 
bution alleged in the indictment.” ™ 
The Court distinguished the C/O case 
on the ground that the CLO communi 
cation was neither directed nor de 

2101 F, Supp. 869 (DC Mo., 1951) 

*U. S. v. International Union, 138 F. 
Supp. 53 (DC Mich., 1956) 
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livered but 
merely constituted a house organ to 
“The evil at which 
Congress has struck in §313 is the 


use of corporation or union funds to 


to the public at large, 


its own people. 


influence the public at large to vote 
for a particular candidate or a partic- 


ular party.” (Italics supplied.) 


The majority avoided the constitu- 
tional issue on the ground that it was 
not “absolutely necessary to a decis- 
ion.” Mr. Justice Douglas, joined by 
Chief Justice Warren and Justice 
Black, dissented on the ground that 
the 
guarantees of 
freedom of speech and assembly. The 
remanded to the district 
court for a trial on the merits under 


the statute, as applied, violated 


First Amendment’s 


case Was 
the indictment. The result was a jury 
verdict acquitting the union. 

It will be seen from the above cases 
that 
unenforceable. 


the federal law has, so far, been 
Atso that its consti- 
tutionality has not yet been decided 
by the Supreme Court, although a 
total of five justices, three of whom 
are still on the Court, have expressed 
that the the 
\mendment. 


the view law violates 


First 


Conclusions from Federal Statute 
and Decisions 
Section 313 of the Corrupt Prac- 


tices Act refers to “any corporation 


whatever.” This language, plus the 
references to insurance companies in 
would 
seem to leave little doubt but that the 


the background of the law, 
federal act is applicable to insurance 
companies. 

that 


practices which, when engaged in by 


It is presumably safe to 


assume insurers may pursue 


labor unions, have been held by the 
courts not to violate the law. Under 
this assumption the following guide- 

“U.S. v. International Union, UAW 


at footnote 1; 
(1957) 


, cited 


reh’g den., 353 U. S. 943 
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posts for insurance companies in con- 
nection with elections at which fed- 
eral officers are chosen are evolved, 
providing contracts with the federal 
government do not make the insurers 
subject to the Hatch Act: 


(1) Direct contributions of funds to 
candidates or their committees or to 
political parties are forbidden in con- 
nection with an election at which 
federal offices are to be filled. 

(2) It is not permissible for an in- 
surance company to use its funds to 
influence the the general 
public as to candidates in federal elec- 
tions by means of newspaper, radio 


views of 


or television advertisements. 


(3) House organs and similar pub- 
lications may contain material in 
support of a particular candidate, 
committee, party or measure so long 
as they are distributed only to the 
members, stockholders, policyholders 
or employees who regularly receive 
them. 

(4) Insurers may contribute to or- 
ganizations or individuals and may 
communicate with the public if the 
purpose is one which constitutes ob- 
jective political education—for exam- 
ple, urging people to register and to 
vote, without reference to a particular 
party. 

(5) Permissibility of an indirect 
expenditure in the way of allowing 
an employee to engage in political 
activity on company time would prob- 
ably depend on the amount of time 
involved, the extent of interference 
with regular duties, etc. 

(6) Assistance to a candidate, com- 
mittee or party through loan of prop- 
erty or use of facilities (office space, 
transportation, telephone, etc.) might 
or might not be a violation. The 
value of the property or the service 
furnished would probably be a factor, 
at least from an enforcement stand- 
point. 
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(7) Activity with respect to a meas- 
ure to be voted on at an election would 
appear to be subject to the same lati 
tude and limitations as activity with 
respect to candidates, if federal officers 
are to be voted upon at the same 
election. 


State Insurance Laws 

The laws of 14 states 
specifically prohibit political contribu- 
tions by insurers. A number of them 
were originally enacted in 1907, re- 


insurance 


flecting the influence of the passage of 
With some 
variation in detail, they follow a defi- 
nite pattern. 


the federal law that year. 


The Illinois law, which 
is typical, reads as follows: 

“Sec. 762 Political Contribu- 
Prohibited. (1) No company 
doing business in this State shall di- 
rectly or 


tions 


indirectly pay or use or 
offer, consent or agree to pay or use, 
any money or property 
of any political party, 
organization, or for or 


for or in aid 
committee or 
in aid of any 
corporation, joint stock or other asso- 
ciation or maintained for 
political purposes, or for or in aid of 
any candidate for political office or 
for nomination for such office, or for 
any political purpose whatsoever, or 
for the reimbursement 


organized 


or indemnifi- 


cation of any person for money or 


property so used. 
what Any officer, director, stock- 
holder, 


attorney or agent of any 
company which violates any of the 


provisions of this section, or who par- 
ticipates in, aids, abets or advises or 
consents to any such violation, and 
any person who solicits or knowingly 
receives any money or property in 
violation of this section shall be fined 
not more than one thousand dollars 
and imprisoned for not more than one 
year. 

“(3) Any officer aiding or abetting 
in any contribution made in violation 
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of this section shall be liable to the 


company for the amount so con 
tributed.” 
The other similar laws and their 


citations are: 
Section 552 
Section 39-5018 
Section 24.12074 
Section 61.09 
Section 40-3518 * 
Section 402 :43 
Section 19 :34-32 
Section 58-5-12 
North Carolina—Section 163-206 
North Dakota—Section 26-0716 
—~Section 56-225 


Delaware 
Indiana 
Michigan 
Minnesota 
Montana 
New Hampshire 
New Jersey 
New Mexico 


Tennessee 
Utah—Section 31-27-11 
W ashington—Section 48.30.110 


Analysis of State Insurance Laws 


Except for the one in Montana, 
all of the above laws apply to both 
domestic and foreign companies by 
use of the phrase “doing business in 
this state.” (all but New 
Jersey, Utah and Washington) not 
only prohibit payment to or use of 


Eleven 


funds for or in aid of any political 
party, committee or organization, but 
also to any group organized or main 
tained for political purposes. Aid to 
a candidate for political office or for 
nomination for such office is forbidden 
in all of With the 
exception of Utah and Washington, 
all use the inclusive phrase “or for 


the above laws. 


any political purpose whatsoever.” In 
all of these states an attempt is made 
to forestall indirect accomplishment 
of what is forbidden by direct action: 
each law prohibits reimbursement or 
indemnification of 
money or property used for the pro 


any person for 


scribed purposes. 


The penalty in nine of the states 
is a fine of up to $1,000 and imprison- 


* Reference is to code 
which will become effective January 1, 1961. 
Title of prior law, Sec. 40-1932, 
“life insurance companies” but is 


new insurance 


refers to 
not SO 
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ment for not more than one year. 
The sections cited for Minnesota, New 
Mexico, Utah and Washington do 
not of themselves prescribe a penalty. 
tlowever, violation is made a misde- 
Utah 
in Indiana, Michigan, Montana, New 
Jersey, North Carolina, North Dakota 
and and a misde- 
meanor in Minnesota and Washing- 
ton. The general penalty for an offense 


meanor in (as is also the case 


Tennessee ) gTOss 


of the indicated degree would pre- 
sumably apply where none is specifi- 
provided. In all of the 
except New Jersey and New Mexico 
an individual who aids or abets in a 


cally states 


prohibited contribution is made liable 
to the insurer for the amount 
tributed. 


con- 


The Indiana law provides that the 
individual who violates the law may 
not only be fined and imprisoned but 
“be disfranchised and ren- 
dered incapable of holding any office 
of trust or profit for any determinate 

the penalty 
solicit or re- 


shall also 


Tennessee 
who 


period.” In 
extends to those 


ceive the prohibited payments. 


Other State Laws Directly Applicable 
to Insurance Companies 


In addition to the 14 laws described 
above, which apply solely to insur- 
ance companies, there are five statutes 
which deal with corporations of vari- 
ous types but make specific references 


to insurance companies. These are: 


Section 25-1709 
Massachusetts—Chapter 55, Section 7 
Montana—Section 94-1444 7° 

New Jersey—Section 19 :34-45 
Section 260.280 


Kansas 


Oregon 


[t will be noted that Montana and 


New Jersey not only have a section 





limited in its text. The new section has 
general application. 
" See footnote 15. 
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dealing with insurance but also in 
clude insurers in their corporation 
sections. 


The Kansas statute prohibits pay 
ments or contributions “to aid, pro 
mote, or prevent the nomination or 
election of any person to public of- 
fice, or in order to aid, promote or 
antagonize the interests of any poll- 
tical party, or to influence or affect 
the vote on any question submitted 
to the voters.” A violating corpora- 
tion may be fined up to $10,000; an 
individual officer, director, etc., up to 


$1,000. 


The specified corporations in Mas 
sachusetts may not 
directly give, pay, expend or 
tribute, or promise to give, pay, ex 
pend or contribute, any money or 
other valuable thing for the purpose 
of aiding, promoting or preventing 
the nomination or election of any 
person to public office, or aiding, pro 
moting or antagonizing the interests 
of any political party, or influencing 


“directly or in 


con 


or affecting the vote on any question 
submitted to the voters.” A _ violat- 
ing corporation may be fined up to 
$10,000; an officer, director, etc., may 
be fined up to $5,000 or imprisoned 
not more than six months. 


The Montana law is similar to the 
Kansas section but refers to the “suc 
cess or defeat” of a political party 
rather than the promotion or antag- 
onizing of its interests. A violating 
corporation may be fined up to $10,000 


" Alabama Code 1940, Tit. 10, Sec. 93; 
Arizona Constitution, Art. 14, Sec. 18; 
Arizona Revised Statutes, Sec. 16-471; Colo- 


rado Revised Statutes 1953, Sec. 49-4-31; 
Connecticut General Statutes, Sec. 9-339; 
Florida Statute Annotated, Sec. 104.091; 


Georgia Code Annotated, Sec. 22-724; Hawaii 
Revised Laws 1955, Sec. 270-1; Indiana 
Statutes (Burns Ann.), Sec. 29-5712; Iowa 
Code, Sec. 491.69; Kentucky Constitution, 
Sec. 150; Kentucky Revised Statutes, Secs. 
123.010-123.020; Louisiana Revised Statutes, 
Secs. 18:1482-18:1483; Maryland Annotated 
Code 1957, Art. 33, Sec. 229; Mississippi Code 
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and its charter or license may be for 
feited. The Oregon law follows very 
closely the Montana wording, and the 
penalty is the same. 


In New Jersey the prohibition coy 
ers payment or use of money or prop 
erty “for or in aid of any candidate 
for political cffice, or for nomination 
for such office, or for any political 
purpose w hatsoever, or for the reim 
bursement or indemnification of any 
person for money or property so used.” 

other 
is guilty of a 


An officer, director or 
W ho 


person 


violates the law 


misdemeanor. 


State Laws Applicable 
to Corporations Generally 


\s has been pointed out, 17 states 
have laws which directly (and quite 
drastically) limit the extent to which 
insurance companies may engage in 
political activity as far as candidates 
and parties are concerned. Twenty 
three additional states, through laws 
and constitutional provisions,’ place 
limitations upon corporations with re 
spect to that may be taken 
in the area of politics. Many of them 
are a part of corrupt practice laws 
which also regulate other activity in 
connection with elections. 


actions 


A few insurance codes may repre 
sent the exclusive body of law ap 
plicable to insurers. In most states, 
where the insurance laws 
are silent on a particular subject, it 
is believed that 


however, 


provisions of law 


1942, Sec. 2112; Missouri Statutes ( Vernon’s 


Ann.), Sec. 129.070; Nebraska Revised 
Statutes 1943, Sec. 32-1129; New York 
Penal Law, Sec. 671; Ohio Revised Code 


(Page’s), Sec. 3599.03; Oklahoma Constitu- 
tion, Art. 9, Sec. 40: Oklahoma Statutes 
Annotated, Tit. 26, Sec. 439; Pennsylvania 
Statutes (Purdon’s Ann.), Tit. 25, Sec. 3225 
(b); South Dakota Code, Sec. 16.2003: 
Texas Civil Statutes (Vernon’s), Art. 1352: 
West Virginia Code 1955, Sec. 188; Wis- 
consin Statutes (West’s Ann.), Sec. 12.56: 
Wyoming Statutes, 1957, Sec. 22-356. 
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referring to corporations generally will 
be held applicable to insurers. On 
this assumption, the two groups of 
statutes will be considered together 
in an evaluation of their 
insurance company activity.’® 


effect on 
When 
this combination is made, only ten 
states remain in which the political 
activities of insurance companies are 
not inhibited by state law. They are 
\laska, Arkansas, California, Idaho, 
Maine, Nevada, Rhode Island, South 
Carolina, Vermont and Virginia, In 
these states, of course, as in the other 
40, consideration must be given to the 
application of Section 313 of the Fed 
eral Corrupt Practices Act. 


State Court Decisions 


low have the state courts inter 
preted these laws? The scarcity of 
cases dealing with legality of 
porate contributions may indicate either 


cor 
lack of violation or lack of enforce 
ment. Those found in the 
are not especially helpful in formu 
lating general principles, but several 
of them contain interesting comments. 
The state case pattern tends to fol 
low the federal one, in that the more 
recent decisions show a tendency to 
side-step enforcement. Those which 
seem pertinent are treated below in 


rept rts 


chronological order. 

In People v. Gansley, 191 Mich. 357, 
158 N. W. 195 (1916), the defendant 
was an officer, director and manager 
of a brewing company. Acting for 
the corporation, he gave $500 to the 
Personal Liberty League for expenses 
incurred in opposing local option at a 
county election. His conviction of 
violation of the Corrupt Practices Act 
was affirmed on appeal by a divided 
court. The statute prohibited con 





* There is duplication in some states. As 
already noted, Montana and New Jersey 
have two laws applicable to insurance com- 
panies. Both will be taken into account in 
the analysis of the effect of these statutes. 
Indiana, Michigan, Minnesota, New Hamp 


Political Expenditures 


tributions to a candidate or political 
committee “for the payment of any 
election expenses whatever.” In con- 
struing the meaning of “election” the 
court said: “In our opinion the vot 
ing upon a proposed constitutional 
amendment or upon the question of 
local prohibition, is as much an elec- 
as is the voting for candidates 
for office.” The opinion also expressed 
the view that the word “political” has 
a much broader meaning than just in 
connection with recognized political 
parties, “and often refers to matters 
of public policy.” 


tion, 


It has been contended on _ behalf 
of defendant Gansley that the Michi- 
gan law was invalid under the Four- 
teenth Amendment to the United States 
Constitution. Not so, said the court. 
The corporation was held not to have 
been deprived of any property right 
because it was prohibited from con- 
tributing to a campaign fund, so there 
was no violation of the due process 
clause. Similarly, the court found the 
whole act to be a valid exercise of 
the state’s police power. It pointed 
out, however: “The individual activi- 
ties of the officers of corporations are 
not prohibited. They may freely speak, 
write and publish their views.” 

State v. Fairbanks, 187 Ind. 648, 115 
N. E. 769 (1917), involved a 
contribution to a “wet” organization 
by a brewing corporation. In the 
lower court the motion of the officers 
and directors to quash the indictment 
was sustained. On appeal the supreme 
court reversed, pointing out that the 
law made personally liable the officers 


also 


of a violating corporation. According 
to the opinion: “Corporations act only 
by and through their 
agents, and it seems that the Legis- 


officers and 


shire, North Carolina, North Dakota and 
Tennessee have laws relating to corpora- 
tions generally. These are not taken into 
because of the existence in those 
applicable to 


account 
states of provisions directly 


msurers. 
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lature intended to place the punish- 
ment where it would be effectual... . 
The charge under the indictment being 
a misdemeanor, all who participate 
therein are principals.” 


State v. Terre Haute Brewing Com- 
pany, 186 Ind. 248, 115 N. E. 772 
(1917), is a companion to the Fair- 
banks case and was decided the same 
day. The law prohibited corporate 
contributions “to promote the success 
or defeat of any candidate for public 
office or of any political party or prin- 
ciple or for any other political pur- 
pose whatever.” 


In construing this language, the 
court said: 


“It seems evident that the 
Legislature had in mind practices only 
as applied to politics as generally un- 
derstood, and that it was not the 
purpose of this section to extend the 
statute to cover every possible prin- 
ciple which might be submitted to the 
electors.” 

Under the strict construction required 
for a penal statute, the court held 
that a contribution to promote suc- 
cess of a local option proposal was 
not unlawful. 


La Belle v. Hennepin County Bar 
Association, 206 Minn. 290, 288 N. W. 
788 (1939), involved the association’s 
practice of taking a poll of its lawyer 
members as to their preferences among 
candidates for election or appoint- 
ment as judges. The results of the 
poll were published by the news- 
papers without cost to the association. 
In a friendly suit for a declaratory 
judgment, a member of the associa- 
tion claimed this “plebiscite” was un- 
lawful as a payment and contribution 
for political purposes under the Cor- 
rupt Practices Act. The court held 
that since the statute referred to “cor- 
porations” without qualification, it 
applied both to profit and nonprofit 
corporations, and that the words “doing 
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should be construed in the 
How- 


business”’ 
manner generally understood. 
ever, the opinion went on to say that 
bearing the expense of the bar poll 
not a payment or contribution 
within the meaning of the law. ‘The 
words ‘pay’ and ‘contribute’ imply... 
the transfer, giving, and delivery of 


was 


money, property or services. .. . De- 
fendant does not turn over any money 
or property nor does it furnish any 
It ex 
pends the money itself in payment 


free services to any candidate. 


of expense incident to one of its au- 
thorized activities. the statute 
relates only to things which have a 
value measurable in money.” 


Smith v. Higinbothom, 187 Md. 115, 
48 A. 2d 754 (1946), also involves 
bar association activity. Candidates 
for judgeships complained that a com- 
mittee appointed by the Bar Association 
of Baltimore City was conducting a 
newspaper and radio campaign in sup- 
port of the sitting judges, who were 
candidates, con- 
tributions to defray expenses. The 
plaintiffs appealed from an order deny- 
ing a preliminary injunction and a 


also and_ soliciting 


decree sustaining defendants’ demurrer. 


said that all reasonable 
regulations “to guard against corrup- 


tion and to preserve the purity of 


The court 


elections” 
constitutional power of the Legisla- 
ture but commendable if not 
lutely essential.” A prohibition against 


are “not only within the 


abso- 


corporate contributions is therefore 
within 
to the court, but it quoted the Gansley 


case as to the freedom of individual 


the police power, according 


officers of a corporation freely to speak, 
write and publish their own opinions. 
The association’s activities were held 
the the 
expense in connection with their ac- 


not to violate law because 
tivity on behalf of the favored candi- 
dates was donated by individuals and 
the asso- 


was not contributed from 


ciation’s treasury. 


1LJ— September, 1960 


The Maryland law makes it a cor- 
rupt practice for any corporation “to 
give, contribute, furnish, lend or prom- 
ise any money, property, transporta- 
tion, means or aid” to a_ political 
party or candidate. The court held 
that the words “means or aid” should 
be read in connection with “money, 
property, transportation” and “thus 
restricted to the means or aid of a 
similar kind with those specifically 
mentioned.” 


Bowe v. Secretary of the Common 
wealth, 320 Mass. 230, 69 N. E. 2d 115 
(1946), does not involve a 
contribution. It arose from an action 
against the secretary of state for man- 
damus forbidding the submission to 
the electorate of various proposed 
initiative laws. One of them would 
have amended the Corrupt Practices 
Act so as to bar political contributions 
by labor. unions as well as_ banks, 
insurance companies, etc. Having in 
mind that the law to which labor 
unions were to be made subject was 
already applicable to some 18 spect- 
fied types of business corporations, 
the comments of the court (pages 
130-131) are of interest: 


corporate 


“We do not doubt that labor unions, 
like individuals, may be curbed by 
corrupt practices acts and prevented 
from dumping immense sums of money 
into political campaigns. But under 
the proposed law the political activi- 
ties of labor unions are not regulated 
or curbed but are substantially de- 
stroyed. Deprived of the right to pay 
any sum of money for the rental of 
a hall in which to hold a public rally 
or debate, or for printing or circulat- 
ing pamphlets, or for advertising in 
newspapers, or for buying radio time, 
a union could not carry on any sub- 
stantial and effective political activity. 
It could not get its message to the 
Its rights of freedom of 
the press and of peaceable assembly 
would be crippled.” 


electorate. 
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A writ of mandamus was ordered, 
commanding that this particular pro- 
posal not be submitted to the voters. 


In State v. Joe Must Go Club of 
Wisconsin, 270 Wis. 108, 70 N. W. 
2d 681 (1955), the defendant corpora- 
tion was charged with contributing 
money for political purposes in vio- 
lation of the statute. Upon being 
fined by the circuit court, the de- 
fendant appealed. On the 
its legislative history the Wisconsin 
Supreme Court (in contrast with the 
Minnesota court in the La Belle case) 
said the profit motive was inherent 
in the phrase “doing business in this 
state.” The prohibition was held to 
apply only to corporations in business 
for profit and gain and to the fur- 
nishing of money by corporations from 
funds derived from profits. Since 
there was no proof that the defendant 
was engaged in business under this 
definition, the court reversed and re- 
manded the case. 


State v. Cleveland-Cliffs Iron Com- 
pany, 169 Ohio St. 42, 157 N. E. 2d 
331 (1959), action in quo 
warranto to determine the legality of 
a corporate contribution to the “Citi- 
zens Committee for City and County 
Issues,” for advocacy of various bond 
issues and tax levies and a constitu- 
tional amendment with reference to 
county charters. 


basis of 


was an 


The Ohio law prohibits use of a 
corporation’s money for or in aid of 
a political party, committee or or- 
ganization or of a candidate for polit- 
ical office or “for any other partisan 
political purpose.” The court first 
said (similarly to the Michigan court 
in the Gansley case) that the words 
“political purpose” “may be given a 
broad construction as including any 
purpose related to the principles of 
civil government and the conduct of 
public affairs.” On the ground that 
a narrower construction was made 
necessary by addition of the word 
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“partisan,” the court went on to hold 
that “partisan political purpose” did 
not include bond issues, tax levies or 
constitutional amendments and that a 
committee organized to advocate such 
measures was not, within the statute, 
a “political party, committee or or- 
ganization.” The contribution was 
therefore held permissible under the 
law. 

These state court pronouncements 
do not greatly help in an evaluation 
of what is likely to be held permissible 
or prohibited by state law. As noted, 
the state courts differ among them- 
selves to some degree. The variation 
in statutory language presents an ob 
stacle in applying the principles of 
some of the cases to the laws in 
others. It has been seen that 
struction by the federal courts has 
permitted much wider latitude of 
action under the United States law 
than would be expected from the 
literal language of the statute. There- 
fore one must take into account the 
fact that if the constitutional issue is 
raised, a case involving a state law 
might end up in the United States 
Supreme Court. But all of the state 
laws are broader than the federal stat- 
ute—some of them much more so. 
This makes the federal precedents 
less useful than if the language were 
more similar. On the other hand, the 
greater stringency of the state laws 
may make them more vulnerable to 
attack on constitutional grounds than 
the federal statute. 


con- 


Having these factors in mind, but 
still basing judgment mainly on the 
literal wording, the laws of the 40 
states which have legislated against 
corporate political contributions may 
be measured as follows against the 
guideposts previously suggested in 
connection with the federal law: 

*® See, for example, the laws of Connecticut, 
Florida, Indiana, Iowa, Kansas, Maryland, 
Massachusetts, Minnesota, Montana, Oregon, 
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(1) Direct contributions of corpo- 
rate funds to candidates or their com- 
mittees or to political parties. Only 
a few of the laws use the word “con 
tribute” ; most refer to use or payment 
of money or funds. 

All would appear to prohibit direct 
monetary contributions to political 
candidates, committees or parties, ex- 
cept Colorado. There the reference 
is to candidates only. 

(2) Use of funds to influence the 
views of the general public as to can- 
didates for office. From the UAW 
case we gather that payment for a 
political radio or television broadcast 
over a commercial station, or an ad- 
vertisement in a newspaper of general 
circulation, directed to the public at 
large, would be a prohibited ‘“‘expendi- 
ture’ under the federal law. 


Not many of the state laws use the 
word “expenditure.” A considerable 
number of them, particularly those 
specifically applicable to insurance com- 
which are modeled after one 
another—refer to payments “aiding” 
This 
language would seem, inferentially, 
also to prohibit attempts to defeat a 
candidate or party, since such efforts 
would be aid of” 
candidate or party. 


panies- 


or “in aid of” a political party. 


“in the opposing 
No doubt is left as to this in some 
states which use such terms as “pro- 
“success or 
defeat” of a party or candidate."® 


mote or antagonize” or 


Because of a prohibition against 
payment or use of corporate money in 
“aid” of a candidate or party, or use 
of similar language, it is believed that 
use of insurance company funds to 
influence the views of the general 
public could be held to violate the 
law in: 

South Dakota, Tennessee, Utah, Wisconsin 
and Wyoming. 
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Alabama 
Delaware 
Lllinois 
Indiana 
Kansas 
Louisiana 
Maryland 


New Hampshire 
New Jersey 
New Mexico 
New York 
North Carolina 
North Dakota 
Ohio 


Massachusetts Oregon 
Michigan Tennessee 
Minnesota Texas 
Mississippi Utah 


Missouri 
Montana 


Nebraska 


Washington 
W yoming 


The same could be true in the fol 
lowing additional states if an expendi 
ture of this type were construed as an 
indirect contribution or “favor”: 
lowa 
Kentucky 
Oklahoma 
Wisconsin 


Connecticut 
Florida 
Georgia 
Hawaii 


(3) Use of house organs and other 
publications which are regularly dis- 
tributed to members, stockholders, 
policyholders or employees to sup- 
port a particular candidate or party. 
In the CJO case the Supreme Court 
held that Section 313 of the Federal 
Corrupt Practices Act did not pro- 
hibit political material in “insider” 
publications. This result was not in 
herent in the wording of the statute 
but arose from a self-suggested view 
by the Court that the opposite con- 
struction would require the law to be 
struck down as violating the First 
Amendment. There is nothing in the 
state statutes, either, which specifically 
permits or prohibits the insertion of 
political material in a house organ or 
similar publication. This would seem 
to leave the state courts free to follow 
the CJO case except for the fact that 
nearly all of the state laws are con- 
siderably broader in scope than the 
federal statute. 


Many of the state laws (including 
12 of those specifically applicable to 
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insurers) prohibit payment or use of 
money “for political purpose 
whatsoever” or use similar phrases. 
Wisconsin (Section 12.01) defines 
what is meant by this language. It 
provides: 


any 


“Any act shall be deemed to have 
been done for ‘political purposes’ when 
the act is of a nature, is done with the 
intent, or is done in such a way, as 
to influence or tend to influence, di- 
rectly or indirectly, voting at any 
election or primary " 

It would seem hard to argue that an 
article in a house organ, supporting 
a particular candidate or party, was 
not an act done with the intent to 
influence voting at an election. 

In the Gansley case the Michigan 
Supreme Court expressed the view 
that the word “political” may refer 
broadly to matters of public policy. 
On the other hand, the Indiana Su- 
preme Court, in the Terre Haute 
Brewing case, also involving a local 
liquor option, said such an election 
did not involve a “political principle 
or purpose.” Both of these cases, of 
course, involved voting on a measure 
rather than for a candidate. 


In Cleveland-Cliffs the Ohio Supreme 
Court also was concerned with activ- 
ity in regard to measures, rather than 
candidates, and in addition was con- 
struing a statute that referred to a 
“partisan political purpose.” This 
particular language does not appear 
in any of the other state laws. 


To sum up, in order to hold that 
publication of political material in 
house organs violates the law, a state 

have to construe the 
from nonspecific statu- 
tory language. Unless the court 
wished to avoid such a result because 
of constitutional considerations, lan- 
guage such as “for any political pur- 
pose” would lend itself most readily 
to such interpretation. This type of 
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court would 


prohibition 








provision or other very broad lan- 
guage is found in the following states: 


Connecticut Missouri 
Delaware Montana 
Florida Nebraska 
Georgia New Hampshire 
Hawaii New Jersey 
Illinois New Mexico 
Indiana New York 
Iowa North Carolina 
Maryland North Dakota 
Massachusetts Ohio 

Michigan Pennsylvania 
Minnesota Tennessee 


In many of the above states the 
phrase “for any political purpose” has 
to be read in conjunction with such 
phrases as “indirectly pay or use” any 
money of the corporation. It should 
be pointed out that a court could also 
use the references to “aid” to a candi- 
date or party, discussed under the 
preceding heading, if it wished to 
find that use of house organ material 
was prohibited. 


Wisconsin specifically permits po- 
litical material in house organs by 
providing: 


“Nothing contained in this section 
shall prohibit the publication by cor- 
porations, labor unions and labor or- 
ganizations and co-operatives in the 
regular course of conducting their 
affairs, of periodicals advising their 
members, stockholders or customers 
of dangers or advantages to their 
interests of election to office of men 
espousing certain measures.” 


There is a proviso in the Iowa law 
which states that ‘‘nothing in this sec- 
tion shall be construed to restrain or 
abridge the liberty of the press or 
prohibit the consideration and discus- 
sion therein of candidacies, nomina- 
tions, public officers, or political 
questions.” Since the word “press” is 
generally understood to refer to pub- 
lications of general circulation, rather 
than house organs and similar publi- 
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cations, that state has not been re- 
moved from the listing above. 


(4) Contributions or expenditures 
on behalf of political education, with- 
out reference to a particular purpose. 
Even activity of this type could con 
ceivably be proscribed in those states, 
listed previously, which contain pro 
hibitory language of such a broad 
scope as “for any political purpose 
whatsoever.” Because of vulnerabil- 
ity from a constitutional standpoint, 
it seems very unlikely that any court 
would adopt such a far-reaching inter- 
pretation. 


There are two situations, however, 
which deserve mention. The Ken- 
tucky law prohibits, in Section 123.010, 
contributions to candidates. Section 
123.020 prohibits contributions to po- 
litical organizations or “quasi-political 
organizations.” The latter term could 
presumably include groups which are 
nonpartisan. In Florida a corpora- 
tion may not contribute “to any polit- 
ical party, organization, committee or 
individual for any political purpose 
whatsoever, or for the purpose of 
influencing registration of any kind.” 


(5) Allowing an employee time off 
with pay for political activity. The 
value of the employee’s time, the 
amount of it expended on political 
activity and the extent to which there 
was interference with regular duties 
might all be taken into consideration 
under state, as well as federal, law. 
Again, however, a court which wished 
to find there was a violation could 
presumably do so both under laws 
which prohibit “aid” to a candidate or 
party or those which forbid payments 
or use of corporate money “for any 
political purpose.” In Minnesota the 
ban specifically includes “free service 
of . . . officers or employees.” 

(6) Affording assistance to a candi- 


date, committee or party through loan 
of property or use of facilities. The 
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laws of 20 states prohibit ‘‘use of 
any ... property” in aid of a candi- 
date or party, or make a similar refer- 
ence to property. Twelve others 
prohibit use or payment of money “or 
other thing of value,” or contain lan- 
guage similar thereto. This leaves 
eight states in which more “reading 
into” the statute would be required to 
find a violation. 


This would be minimal in Colorado 
(no indirect contribution to expenses 
of a candidate) ; Georgia and Hawaii 
(no indirect contribution for political 
purposes); Kansas (no aid of a po- 
litical party) ; Oregon and Wyoming 
(no contribution to aid a 
or party). 


candidate 


Only in Tennessee and Missouri 
would the court have to do a little 
more stretching of the statutory lan- 
guage if it wished to hold a corpora- 
tion in violation. 


(7) Political activity as regards 
measures (not candidates) to be voted 
on at a local election. While 40 states 
have laws which prohibit payments 
to or for candidates or political or- 
ganizations, only 12° have laws 
which, in fairly direct terms, ban ac- 
tivities with respect to measures. 


The Arizona law prohibits contri- 
butions “for the purpose of influenc- 
ing an election,” and the latter term 
is often defined to include voting on 
measures as well as 
Connecticut 


candidates.”! 
forbids contributions to 


promote the success or defeat of 
“any political party or principle.” 
(As noted earlier, the Indiana Su- 


preme Court held that voting on the 
did 


“political principle or purpose.” ) 


liquor question not involve a 


” Arkansas, which has no law dealing 
with corporate political contributions, does 
prohibit (Sec. 3-1303) persons or corpora- 
tions from spending more than $25,000 in 
securing signers to petitions and for all 
other campaign expenses in connection with 
the submission of any measure, act, law or 
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Georgia bans contributions “for po- 
litical purposes, in election or 
primary election.” Kansas says the 
specified corporations may not con- 
tribute “to influence or affect the vote 
on any question submitted to the 
voters.” Louisiana prohibits contri- 
butions to 


any 


“advocate or oppose any 
political or other issue which may be 
submitted to the people for their 
decision at any general or special 
Maryland’s law is similar 
but refers to “any measure or propo- 
sition submitted to a vote.” 


election.” 


Massachusetts proscribes contribu- 
tions for the purpose of influencing 
the vote on any question submitted 
to the voters but excepts “one materi- 
ally affecting any of the property, 
business or assets of the corporation.” 
In Michigan, insurance companies are 
subject to a provision virtually iden- 
tical with the one in Massachusetts. 
In Missouri, corporations are forbid- 
den to influence or attempt to influ- 
ence the result of any election. In 
South Dakota the debarment runs to 
“in furtherance of or to defeat any 
constitutional amendment, initiated 
measure, referred law, or other ques- 
tion submitted to the electors.” Texas 
refers to “the vote on any question 
to be voted upon by the qualified 
voters.” 

With these 12 states, however, it 
would seem to be necessary to include 
those which prohibit contributions or 
use of funds “for any political pur- 
This 
Hawaii, 
Minnesota, 


pose” or use similar language. 
adds to the list Delaware, 
Indiana, Iowa, 
Montana, Nebraska, New Hampshire, 
New Jersey, New Mexico, New York, 


Illinois, 


constitutional amendment to the vote of the 
people by initiative or referendum. 

* For example, Alabama, Tit. 17, Sec. 270; 
Kentucky Constitution, Sec. 147; Michigan, 
Sec. 6.1002; Minnesota, Sec. 200.02; New 
Jersey, Sec. 19:1-1. 
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North Carolina, North Dakota, Penn- \s to measures not directly affect 
sylvania, Tennessee and Wisconsin. ing the insurer, the situation in the 
indicated 30 states seems to be the 
same as in regard to payments to 
candidates or parties that is, pro 
hibited if the literal statutory lan 
guage is applied. 


In Wisconsin, as already noted, 
“political purpose” is defined in 
another section to include the influ- 
encing of voting at any election. 
Ohio, as previously mentioned, refers 
to “partisan political purpose,’ and General Comments 
this has been held not to include bond It must be emphasized that this 
issues, tax levies or constitutional discussion of statutes and decisions 
amendments. pertains only to contributions or other 
activity in connection with candidates 
or measures to be voted upon in elec- 
tions. It does not refer to legislative 
activity or so-called lobbying. 


Contributions with respect to meas 
ures is therefore seen to be under 
direct or indirect interdiction in 30 
states. It is believed very likely, 
however, that if the measure was one 
which directly affected an insurer, the 
courts in these states would find a 
way to read into the law an exception 
such as the ones found in Massachu- 
setts and Michigan. If they did not, second is the matter of whether or not 
it would seem very probable that the a political contribution might be held, 
United States Supreme Court weuld upon objection by a stockholder or 
hold that there was violation of the mutual policyholder, to be an ultra 
Fourteenth Amendment. vires act. [The End] 


Two matters which do relate to 
political contributions are not treated 
herein. The first is the question of 
whether such contributions are or are 
not deductible expenses under state 
or federal income tax laws. The 


HEALTH INSURANCE BENEFITS 


Health insurance benefits from insurance companies during the | 
first six months of 1960 totaled more than $1.5 billion, the Health 
Insurance Institute reported. This was 8.4 per cent more than the 
total benefits distributed in the first half of 1959. 


Health insurance benefit payments by insurance companies last 
year averaged out to just under $8 million a day. For the first half 
of 1960, these benefits averaged more than $8.6 million a day, an 
increase of more than $600,000 a day in benefits. Benefit payments 
this year are running ahead of last year for all five types of health 
insurance—hospital expense, surgical expense, regular medical ex 
pense, major medical expense, and loss of income. In the first six 
months of 1960, $625 million in benefits were paid by insurance com 
panies to persons covered by hospital expense policies, up nearly 10 
per cent over the $570 million paid out in the first half of 1959. 
Insurance companies provide health insurance protection for more 
than 75 million of the nearly 128 million persons who have some form 
of health coverage. 





| 
| 
| 
| 
| 
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Circumstances Creating 
Excess Liability 


By JOHN ALAN APPLEMAN 


The policyholder can protect himself against excess liability by carrying 
ample insurance but most often he doesn’t, says the author, so questions 
of excess liability will continue to arise until insurance companies either 
take off the limits or force the policyholder to carry more insurance. Mr. 
Appleman is an authority on insurance law and author of several books, in- 
cluding Insurance Law and Practice and Successful Appellate Techniques. He 
presented this paper before the Insurance, Negligence and Compensation Law 
Section of the American Bar Association in Washington, D. C., September 1. 


HE MAJORITY of business and professional persons, at least, 

carry one or more forms of professional liability policies. Some 
of these may be contracts upon automobiles, others upon residential 
liability, sports’ liability, malpractice, and other forms of coverage. 
Strangely enough, there will be little or no consistency in the policy 
limits found in these various policies which he carries. The man who 
might have limits of $100,000 or more upon his automobile may have 
only a tenth of that amount against liability arising from some other 
type of occurrence. 


This very fluctuation in the limits of such protection presents 
problems substantial in character both to those policyholders and to 
the companies which insure them. When a person is injured, or pos- 
sesses a claim for damages of some other type, rarely is there any 
formula which determines precisely what the amount of the recovery 
should be—or whether, indeed, a recovery may be had at all. This 
very uncertainty means that decisions must be made by someone as 
to the defense and as to the settlement of cases; yet, because the 
rights of insureds and insurers alike are closely involved, it imposes 
more than an ordinary duty upon the one who purports to exercise 
such judgment. 

The clauses of the insurance policy which give rise to this general 
problem are substantially as follows: 

“Blank Insurance Company agrees with the insured . . . to pay 
on behalf of the insured all sums which the insured shall become 
legally obligated to pay as damages. . . . With respect to such insur- 
ance as is afforded by this policy for bodily injury liability and for 
property damage liability, the company shall defend any suit against 
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the insured alleging such injury, sick- 
ness, disease or destruction and seek- 
ing damages on account thereof, even 
if such suit is groundless, false or 
fraudulent; that the company may 
make such investigation, negotiation 
and settlement of any claim or suit 
as it deems expedient.” 

Accordingly, if an accident hap- 
pens, or other occurrence takes place 
which gives rise to an apparent lia- 
bility upon the part of the insured, 
the rights and obligations of the poli- 
cyholder and his company are fixed 
by this agreement. The policyholder 
ordinarily has no right to go out and 
settle directly with the injured person 
and then say to his company: “Re- 
imburse me.” Nor has he any right 
to call his attorney friend Joe Smith 
upon the telephone and say: “Joe, I 
have been sued. I want you to de- 
fend the case and my company will 
pay your fees.” 

By accepting the coverage and pay- 
ing the premiums thereon, the policy- 
holder has agreed to these terms of 
the contract. Instead of personally 
settling the case or making his own 
arrangements to defend—since he is 
ordinarily woefully ignorant of the 
way in which these matters should be 
handled—he hires a professional to 
appear in his place and stead. That 
professional handles such cases all the 
time, is in a better position to evalu- 
ate the questions of liability and of 
damages, is personally familiar with 
capable trial counsel and has adequate 
resources with which to wage battle 
if battle is necessary.’ So, under the 
policy terms, the insured expressly 
confers the power to settle and the 
right and duty to defend upon the 
professional of his choice. 

This professional—the liability in- 
surance carrier—which is given these 
rights under the policy terms accepts 
also certain onerous duties. All courts 
agree that when an insurance com- 
pany takes over the exclusive defense 
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of a case, it is a matter of substantial 
prejudice to the policyholder. Such 
person, having surrendered to his 
company the right of control, is more 
or less at the mercy of the company, 
and its actions in protecting him are 
closely scrutinized. And it is well 
that this be done, because inherently, 
while there is a parallelism of interest 
which they possess, there is also an 
inherent conflict wherever small policy 
limits exist. 

The insurance 
being in the business, plays the law of 
The policyholder who is in 


company, of course, 
averages. 
court perhaps for the only time in his 
life cannot afford to concern himself 
with “averages.” There is no averaging 
so far as he is concerned—this is his 
lawsuit. It may be the only time he 
will ever be in court and he is defin- 
itely concerned about what his risk 
of personal loss may be. He cannot 
afford to gamble, even if the company 
can. If his policy limits were high, 
then he could relax—but usually the 
company would then be quick to set 
tle to avoid the risk of greater loss. 
This being true, the use of “averages’”’ 
would tend to indicate that the insurer 
is, to some extent, willing to permit 
the risk of loss to fall upon the insured. 

In such an instance the insurance 
company may argue that the insured saw 
fit to run this risk by electing to 
carry a small policy—that no question 
would have arisen had he paid a few 
more dollars of premium and carried 
adequate insurance. To some extent 
that is true. However, more fre 
quently, we find that the agent of the 
insurance company wrote the insur- 
ance and selected the amount in which 
it was written. Rarely does the in 
sured ask any questions, because he 
doesn’t know enough about it to 
appreciate the risk or to make a deliber- 
ate choice as to the amount of insur- 
ance to be carried. Had the agent 
said that for $4 more one could double 
the protection he would receive, few 
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Wherever there is the possibility of 
an excess judgment, or of an exposed 
but unprotected hazard, ethical prob- 
lems are created upon the part of the 
attorney who represents the insured 
of the insurance company. Any attor- 
ney who accepts such employment 
must be very careful in his handling 


of the case, the author cautions. 
* 

would hesitate. A different practical 
and a different legal circumstance is 
presented than that which is found in 
the ordinary situation. If the com 
pany writes business knowing that 
the great majority of the policies are 
in low limit amounts, it should realize 
that questions are bound to arise from 
time to time of a dual interest—circum 
stances presenting a definite conflict be 
tween its interests and those of the 
policyholder. 


To illustrate the inadequacy of cov 
erage, probably half of any readers 
have policies which, for property dam 
age liability, are limited to $10,000 in 
amount. Look at your policies when 
you have a chance. Yet, I have seen 
case after case where somebody strikes 
or sideswipes a gasoline truck so as 
to cause it to overturn, with the burn- 
ing gasoline destroying the tank truck 
and setting fire to other property, with 
a combined loss of from $50,000 to 
$100,000. The average individual does 
not even think of property damage as 
exposing him to any great hazard, and 
the limits which would ordinarily be 
written by an agent are certainly not 
adequate. The hazards of substantial 
verdicts are even greater where per 
sonal injuries are involved. 

There is no excuse for an attorney 
carrying a low limit policy, because he 
knows, or should know, better. How- 
ever, for the layman who is not ac- 
quainted with litigation or with the 
importance of checking upon his agent’s 
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judgment, these questions of excess 
coverages are going to continue to 
arise until such time as companies 
either take the limits off policies or 
insist upon writing them in an ade- 
quate amount for an adequate premium. 

Wherever there is the possibility 
of an excess judgment, or of an ex- 
posed but unprotected hazard, ethical 
problems are created upon the part of 
the attorney who represents the in- 
sured of the insurance company. Any 
attorney who accepts such employ- 
ment must be very careful in his han- 
dling of the case throughout. He 
must first ask himself: “Whom do I 
represent? Do I represent the policy- 
holder or do I represent the insurance 
company? If I represent both, at 
what point must I stop carrying water 
on both shoulders ?” 

The most recent case which gives 
an adequate discussion of this subject 
is Allstate Insurance Company v. Kel- 
ler, 14 AutomosILe Cases (2d) 371, 
17 Ill. App. 2d 44, 52, 53, 149 N. E. 
2d 482, 486 (1958). In that case, 
because of misstatements made by the 
insured, the court indicated that it 
felt that the insurance company prob- 
ably had a complete policy defense. 
However, after the insured had changed 
his story to the insurance company, 


the company had its attorneys file 
their appearance for him in court. 
Subsequently they took a detailed 


deposition of the insured in which he 
related the facts relating to the acci- 
dent and again reiterated the story he 
had last given the company. At the 
time of taking such deposition, the 
attorneys anticipated the filing of a 
suit for declaratory judgment but did 
not inform the insured of that fact. 
The court, after reviewing the facts 
which related to the conflict of inter- 
est, stated : 

“Tt is the law of this State that an 
attorney is required to disclose to 
his client all facts and circumstances 
within his knowledge, which, in his 
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honest judgment, might be likely to 
affect the performance of his duty 
for that client. Catherwood v. Morris, 
1935, 360 Ill. 473, 481, 196 N. E. 519. 
A client may presume from an attor- 
ney’s failure to disclose matters mate 
rial to his employment that the 
attorney has no interest which will 
interfere with his devotion to the 
cause confided in him, or betray his 
judgment. Hunter v. Troup, 1925, 
315 Ill. 293, 302, 146 N. E. 321. As 
a New York court has succinctly 
pointed out, an insurer’s attorneys 
are bound by the same high standards 
which govern all attorneys, whether 
or not privately retained. . Where 
an insurer’s attorney has reason to 
believe that the discharge of his duties 
to his client, the insured, will conflict 
with his duties to his employer, the 
insurer, it becomes incumbent upon 
him to terminate his relationship with 
the client. Reynolds v. Maramorosch, 
1955, 208 Misc. 626, 144 N. Y. S. 2d 
900; Helm v. Inter-Insurance Ex- 
change, 1946, 354 Mo. 935, 192 S. W. 
2d 417, 167 A. L. R. 238; Hammett v. 
McIntyre, 1952, 114 Cal. App. 2d 148, 
249 P. 2d 885. It was the duty of 
plaintiff's attorneys upon learning of 
the possible conflict of interests be- 
tween plaintiff and defendant, to im- 
mediately notify defendant of this 
fact.” 

And I think all of us who are fa- 
miliar with trial practice and are con- 
scious of the ethical duties owing to 
clients would agree that such was a 
reasonable and proper result in that 
case. It is clear that neither the 
attorney nor the insurance company 
can be permitted to occupy a position 
where divided loyalties exist—at least 
not without a full disclosure to the 
insured so that he may protect him- 
self fully. 

Ordinarily, if a settlement can be 
made within the policy limits, it should 
and will be done if there is a substan- 
tial danger of a judgment exceeding 


556 


According to Mr. Appleman, even as 
the attorney is entitled to employ 
his discretion in the defense of a 
case, so may the insurance company. 
One of the most critical situations 
which can arise is where the decision 
is made to admit liability and con- 
test only the matter of damages. 


the policy limits. But, for one reason 
or another, judgments in excess of the 
policy limits are rendered from time 
to time. Under some of the situa- 
tions, liability upon the part of the 
insurer may exist; in other situations, 
the insurer may be exonerated from 
such liability. Let us look at some 
of the situations giving rise to excess 
judgments as they pertain to the 
parties primarily interested in such 
contract. 

First, there is always a possibility 
that the verdict in a personal injury 
suit was the result of fraud or perjury. 
In that event, there is ordinarily a 


remedy. By careful investigation, 
fraud can be uncovered and a new 


trial can normally be secured. At 
least, the insurer could not be charged 
with the duty—nor could its counsel 

to anticipate fraud or perjury. 

Second, there is the possibility that 
the judgment rendered seems ex- 
cessive, from the point of view of 
foresight, because of sympathy for in 
juries of the plaintiff. Ordinarily, 
such sympathy should have been an- 
ticipated when both sides are aware 
of the nature and extent of the in- 
juries. There is no excuse, under 
modern discovery procedures, for ig- 
norance in that regard. When the 
injuries are known, and the normal 
reactions of jurors in that area can be 
anticipated, it would scarcely seem a 
proper excuse by the insurance com- 
pany or its counsel to say: “Of this 
be aware.” 


we could not 
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Third, it may be argued that the 
excess verdict was the result of evi- 
dence which was not known to the 
insurance company. Again, under 
modern discovery techniques and with 
investigative procedures and facilities 
available to a professional defender of 
lawsuits, this would not seem an ar 
gument which could be utilized very 
often. If the company is taken by 
surprise by evidence of which it could 
known, such an 
be unavailing. 


have excuse would 


Fourth, it is possible that the excess 


judgment resulted from poor trial 
work, In such case, of course, that 
would afford no excuse to the com 


pany because the trial lawyer is its 
servant, selected by the company and 
paid by it. However, even though 
the average employer may have re 
course against his servant for a pay 
ment required from the 
servant's neglect, it is doubtful that 
recourse could be secured by the com 
pany against its trial attorney, unless 
his conduct 


arising 


was so flagrant as to 
shock the conscience of ordinary men. 
Usually the company is aware of the 
degree of experience and _ skill pos 
sessed by the attorney at the time it 
it can ex- 
pect no greater degree of skill than he 
is known to 


engages his services—and 


possess. 

In order not to leave the last situ 
ation completely 
illustrate. 


beclouded, let us 
If, for example, by brow 
arguing with 
opposing counsel an attorney antag 
onizes a jury, that is a matter of 
technique upon which the opinion and 


beating witnesses or 


procedures of attorneys may well vary, 
just as different physicians may have 
varying techniques for the treatment 
of migraine headaches. 
the attorney comes to court intoxi 


However, if 
cated, such could fall into the cate 
gory of personal liability. 


Even as the attorney is entitled to 
employ his discretion in the defense 
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of a case, so may the insurance com- 
pany. One of the most critical situ- 
ations which can arise is where the 
decision is made to admit liability and 
contest only the matter of damages. 
In many instances, the denial of lia- 
bility and a contest upon the subject 
may serve to inflame the jury, partic- 
ularly where the circumstances of 
the occurrence were quite aggravated. 
\n admission of liability in such a sit 
uation may be an excellent strategic 
maneuver. 


A defense attorney is often foolish to 
controvert the facts of a case where he is 
bound to be shown to be wrong, be 
cause the jury is going to feel that he 
is pettifogging or that he is attempt- 
ing to conceal the truth. It is better 
for him to come in and admit liability, 
particularly where the facts are such 
that they would make the jury, in ef- 
fect, form an intense dislike for the 
defendant. 


y that the defendant was 
driving while drunk and ran into the 


Let us say 


rear end of a car which was on its own 
side of the road and properly lighted. 
If the attorney fails to admit liability, 
the company may be liable because he 
permitted all of this evidence to come 
in and to arouse the antagonism of 
the jury. On the other hand, if he 
admits liability and the judgment is in 
excess of the policy limits, can’t you 
the insured in a 
suit coming in and saying: “They had 
no right to admit liability. If they 
had not, we might have defeated the 
claim.” 


conceive of second 


The insurance company, in 
that situation, using excellent local 
counsel as a rule, has a right to make 
such a decision. Certainly it is not 
going to fritter away its own funds, 
But, 
for its own protection, it should en- 


if it can possibly do otherwise. 


courage the insured to have personal 
counsel and go over the proposed pro- 
cedure carefully with such counsel 
and secure his assent thereto. 
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Fifth, rather than negligence in the 
trial, there may be tactical errors which 
may expose the company, if not coun- 
sel, to criticism or loss. One might 
be in the selection of local counsel of 
insufficient skill or experience, in an 
effort to avoid the higher rates of 
skilled trial counsel. This has become 
particularly critical in recent years, 
where insurance companies attempt 
to secure trial counsel for $20 an hour, 
let us say, when the same attorneys 
may be averaging $50 an hour from 
other business. The company may 
refuse to engage local counsel at the 
place where the case is to be tried, 
resulting in an unfavorable jury, or, 
by importing counsel from a distance, 
certainly at least suggest the presence 
of insurance. Or it may fail properly 
to perfect an appeal, take the case to 
the wrong court upon review, or be 
guilty of some other omission or error 
which exposes its insured to personal 
loss, including the failure properly 
to supersede a judgment. 


Sixth and last, probably the cases 
which present the most argument 
arise from failure to settle a border- 
line case which could have gone either 
way—but, if it goes for the plaintiff, 
will undoubtedly exceed the policy 
limits. The question is then whether 
or not the company has a right to 
gamble and expose its insured to a 
possibility of great loss. 


As is well known to the average 
reader, there are two rules which are 
followed throughout the United States. 
One is the rule of negligence; the 
other is the rule of bad faith. Actu- 
ally, in the enforcement of the princi- 
ples, there is not too much difference 
except in lip service between the two 
rules. One who is a professional in 
the defense of lawsuits is held to a 
substantial duty, and the failure to 
observe that duty may constitute bad 
faith. That, in substance, is also the 
definition of negligence. Except where 


558 


It is clear that if a plaintiff's attorney 
failed to communicate an offer of set- 
tlement to his client and lost his law- 
suit, not only would he be guilty of a 
breach of ethics but he could be faced 
with a possible malpractice action. 


courts of review are composed largely 
of ex-defense attorneys, this usually 
becomes a question for the trier of 
fact. And since there are more policy- 
holders than insurance agents upon 
jury panels, they frown upon a gam- 
ble taken with the policyholder’s funds. 


There are certain situations which 
make more demonstrable the fact of 
bad faith, so as to jeopardize the posi- 
tion of the insurance company in an 
excess suit. One of them is, of course, 
the situation where the company by 
making a ridiculous offer forecloses 
the possibility of settlement. Let us 
say that a case is likely to result ina 
$15,000 jury verdict, and the case can 
be settled for $7,500. An offer of 
$1,500 is so patently ridiculous as to 
close the door to further settlement 
negotiations, and such would then 
seem to constitute bad faith rather 
than simply negligence. 


A second situation of aggravated 
conduct is the failure to inform the 
insured that he has a right to and 
should engage personal counsel to 
protect him against excess liability. 
Since the policy gives the insurance 
company the right to conduct the de- 
fense, it has a correlative duty to in- 
form the insured of his right to protect 
himself. It is not sufficient, in that 
wise, merely to notify the insured that 
he may hire personal counsel of his 
choice, if the 
representatives by their conduct or 
actions prevent him from actively de- 
fending his own interests. 
you two examples of that: 


own company or its 


I can give 


1L J — September, 1960 


There was a case in Peoria which 
went up to the federal court of ap- 
peals and involved a dramshop suit. 
The case could have been settled for 
$3,500. The policy was only $5,000 
in amount. They told the insured 
about the offer. He asked: “Well, do 
you think we ought to do something 
about it?” The company counsel 
said: “No, there is no danger. We 
will get a ‘not guilty’ or, at the most, 
the jury won’t give him over $1,500.” 
Well, the jury gave him $7,500. They 
held the company liable because coun- 
sel had so minimized the danger of 
the case that the man had not taken 
any steps to protect himself. 


Another situation which happened 
within my own experience quite re- 
cently was one where an automobile 
company made an offer to me orig- 
inally of $500 on a case and then, 
very generously, came up to $1,500 
before the time of trial. It didn’t 
tell the insured there was any possi 
ble danger at all. Well, the jury 
brought in a $0,000 verdict and here 
was the insured suddenly, after a ver- 
dict, realizing that he had a $15,000 
investment in that verdict. Then, for 
the first time, he secured a personal 
attorney. However, the company had 
so minimized the danger of the case 
to the insured that he didn’t even 
realize until the moment of judgment 
that he had an exposure. 


A third situation is the failure to 
communicate to the insured, under 
the statement of principles, offers of 
settlement which the company has 
received, whether within or in excess 
of the policy limits, in order that he 
may take himself. 
Similarly, if he does have personal 
counsel, the failure to keep such coun- 
sel informed as to the status of the 
case, or the progress of negotiations, 
would constitute bad faith. 


steps to protect 


It is clear that if a plaintiff’s attor- 
ney failed to communicate an offer of 
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settlement to his client and lost his 
lawsuit, not only would he be guilty 
of a breach of ethics but he could be 
faced with a malpractice 
action. What, then, of the situation 
where the client is a defendant with 
a possible excess exposure, and an 
offer of settlement is made to the 
attorney employed by the insurance 
company, which offer is within the 
policy limits? The insurance com- 
pany insists that it has the sole and 
exclusive right to control the litiga- 
tion, but if the insured knew about 
such offer he might insist that the 
insurance company accept it, or he 
might take steps to negotiate for a 
settlement as to his excess exposure. 


possible 


The statement of principles with 
respect to the practice of law formu- 
lated by representatives of the Amer- 
ican Bar and various 
insurance companies, including the 
\merican Mutual Alliance, Associa- 
tion of Casualty and Surety Compa- 
nies, International Claim Association, 
National Association of Independent 
Insurers and others, expressly pro- 


Association 


vides: 


“4(b). The companies and their 
representatives, including attorneys, 
will inform the policyholder of the 
progress of any suit against the pol- 
icyholder and its probable results. If 
any diversity of interest shall appear 
the policyholder and the 
company, the policyholder shall be 
fully advised of the situation and in- 
vited to retain his own counsel. With- 
out limiting the general application 
of the foregoing, it is contemplated 
that this will be done in any case in 
which it appears probable that. an 
amount in excess of the limit of the 
policy is involved, or in any case in 
which the company is defending under 
a reservation of rights, or in any case 
in which the prosecution of a counter- 
claim appears advantageous to the 
policyholder.” 


between 
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These are not meant to be hollow 


phrases. The mere sending of a for- 
mal notice to the policyholder is not 
sufficient, when he is informed pri- 
vately by the attorney or the adjuster 
that “there is no real cause for con- 
cern.” It means acting in the repre- 
sentation of the insured in the highest 
good faith, and nothing less can be 
acceptable under the standards of 
ethics imposed upon attorneys. They 
must keep the insured informed of the 
progress of the suit, the probable re- 
sults thereof, and offers which are 
made, whether they are below or in 
excess of the policy limits, and the 
action of the company thereon. If 
the attorney feels that the insured 
will suffer personal loss as a result 
of a course of conduct which he, as an 
attorney, is pursuing, full and com- 
plete information must be given. 


A fourth situation is a demand by 
the company that the insured contrib- 
ute to a settlement offer which is less 
than the policy limits. This used to 
be quite common, but is rather infre- 
quent now. However, the situation 
is still encountered where, upon a 
$10,000 policy, an offer of $9,000 will 
be received. The company may state 
to its insured that it is willing to pay 
$7,500, and that if he wants to settle 
he must contribute the other $1,500. 
This is considered bad faith as a mat- 
ter of law under many cases. 


A fifth situation is closing the door 
to settlement negotiations by refusal 
to disclose the policy limits. It is a 
known fact that an attorney handling 
a case worth $30,000 in settlement 
will be willing to settle for, perhaps, 
$22,500 if he knows the policy limit 
is only $25,000, in order to avoid im- 
posing a personal loss upon the in- 
sured. The company has no right to 
protect itself from excess liability by 
stating that it will not disclose its 
policy limits, when such effectively 
forecloses the possibility of receiving 
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an offer of less than the policy limits. 
Such constitutes bad faith exercised 
in complete derogation of the rights 
of the policyholder. Many states now 
require the disclosure of policy lim- 
its; but, even in those jurisdictions 
which do not, the company is playing 
with fire when it cuts off the possi- 
bility of receiving an offer within the 
policy limits by its refusal to open 
the door to reasonable negotiation. 


In each of these situations, the de- 
fense attorney is presented with the 
possibility of some danger of personal 
liability. Suppose the company should 
become insolvent, and the case could 
have been settled within the policy 
limits had they been disclosed at a 
time when the settlement sum would 
have been paid from company funds? 
The attorney has joined in and con 
doned the act of the company. May 
he then be held liable for the result 
ant loss to the insured? 


There have been no cases upon this 
as yet, but there undoubtedly will be. 
I would not venture to speculate what 
the results would be in each jurisdic- 
tion. It would seem that each case 
would turn on its own facts. If the 
conduct of the attorney was such as 
to constitute a breach of the ethical 
duties which he owed to the policy 
holder, as his attorney, then clearly a 
liability would exist. If there is no 
ethical breach but a question of judg- 
ment involved, then a different result 
could follow. But, in each situation, 
it must be apparent that he acted in 
the best interests of the insured as 
well as in the best interests of the 
company. Under present-day circum- 
stances, it is unfortunately true that 
frequently the action of the defense 
attorney does not conform to those 


standards. 

As an individual, not acquainted 
with the processes of law, there is not 
much that the insured can do to pro 
tect himself. 


However, when repre 
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sented by competent counsel, looking Since the company is bound to use 
after the interests of the insured alone, at least good faith in settlement, the 
there are several things that can be receipt of such notice makes it aware 
done. The first of these is to ascer- of the dangers inherent in failing to 
tain whether or not a settlement can settle, if it did not have such knowl- 
be made within the policy limits; and, edge earlier. It must thereafter walk 
if such a settlement can be secured, as on eggs. 

and it is a proposal which is reason 
able in light of the circumstances re- 
garding liability and damages, then 
a demand may be made upon the in 
surance company to so settle. In 


\ simple notice demanding that the 
company settle within the policy lim- 
its ordinarily would not carry much 
weight in a subsequent trial. It would 


be considered rather a routine matter, 
such an instance, the demand should 


be detailed and set out the circum 
stances which the attorney deems 


not putting the company upon partic 
ular notice. Ordinarily, then, counsel 
. for the insured representing his po 
present aspects of particular danger 
and his own fears that a judgment in 
excess of the policy limits might well 
otherwise result. 


tential excess liability will set out 
facts and circumstances which he 
deems important in pointing out the 
danger of a failure to settle. The 
following would be an illustration: 


“Blank Insurance Company 
“T/ 5 West Jackson Boule ard 
“Chicago, Illinois 
“Gentlemen: 
“Re: Brown, Rainey et al. v. Anthony 


“As you know, certain suits are pending in the Circuit Court of Sangarnron 
County against your assured, who is my client, Mrs. J]. E. Anthony. The suit 
by Mr. A. J. Brown is in the amount of $25,000, by Mrs. Ella Rainey in the 
amount of $15,000, and by the minor children in the amount of $10,000 each. 
This makes two suits which individually exceed the policy limits of $10,000/$20,000 
and the total of the suits far exceeds the maximum policy limits.” (Here you 
are setting out the background first of the case and the situation.) 


“As Mrs. Anthony has informed you, she was, prior to the accident, 
engaged in making a left turn from Highway 66 onto a country road. She 
did not see the other vehicle until it struck her. While she asserts that she 
gave a hand signal prior to starting to turn, she was unaccompanied and has 
no corroboration of this testimony. 


“Certain aspects of the case make it apparent that the jury could easily 
disbelieve her testimony. Admittedly, she had both hands on the wheel at the 
time of turning, there were no cars following her, and she did not see the 
approaching car. These circumstances might well influence the consideration 
of the jury. This is particularly true since the deposition taken of the plaintiffs 
show that they will testify that the turn was made abruptly, with no prior 
signal given, and these persons are in the numerical preponderance. 

“As you are aware, the making of such a turn in the face of oncoming 
traffic is a violation of Illinois statutory law. The decisions of this state 
certainly make it negligence to make such a turn, and some cases have even 
held it to be wilful and wanton conduct. Upon the facts, therefore, the cases 
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appear to be indefensible.” (Now, remember, this is just argument. He is 
trying to tell the company why their insured is going to get stuck, that is, 
his client.) 

“The injuries sustained by the plaintiffs are serious and permanent. Mr. 
Brown sustained a compression fracture of the second lumbar vertebra and 
fractured collar bone, had two front teeth knocked out, and lost considerable 
time from his employment. Mrs. Rainey sustained a fracture of the right 
knee which has not responded well to treatment, a fractured right ankle, and 
a badly scarred face. The two children received severe bruises and contusions 
which required medical attention. The special damages alone amount to 
$7,500.” (Now, he is telling about the damages to scare them further upon 
that aspect of the case.) 

“The plaintiffs’ attorney is a skilled and able jury lawyer who has had 
considerable success in cases of this character. Since the war, verdicts in this 
county have been substantial, running as high as $35,000, in individual cases. 
If these cases go to trial, it seems unquestionable that the plaintiffs will 
recover far in excess of the policy limits. 

“The plaintiffs’ attorney has given notice that he will settle this case for 
the following sums: A. J. Brown, $7,500; Ella Rainey, $4,500; the minor 
children, $500 each. These are far less than your policy limits.’”’ (For the 
serious injuries they had, that is pretty low, isn’t it’) 


“Demand is hereby made upon you on behalf of Mrs. J. E. Anthony to 
settle these cases within your policy limits or suit will be brought to recover 
the excess of any recovery had by way of suit. 


“Yours very truly,” 


Now, that is the letter that goes in that we will introduce before the next 
to the company. That is the one that jury.’’ What does the company do in 
puts the needle to the company and response? Well, the following is the 
says: “Boy! You had better settle or typical letter that should go back 
here is a good, self-serving statement from the insurance company: 


“Dear Mr. Doe: 
“Thank you for your letter of November 15, 1949, with reference to the 
pending suits in Sangamon County against Mrs. J. E. Anthony. 


“As you are doubtless aware, we undertook extensive investigation 
immediately upon the occurrence of the accident in order to render full pro 
tection under the policy to our insured, Mrs. Anthony. Without going into 
extensive detail concerning all of the witnesses, our investigation revealed 
the following: 

“A. J. Brown is a traveling salesman who was somewhat acquainted with 
Mrs. Rainey. Upon the date in question he had picked up Mrs. Rainey and 
her two small children around 3 p. m. and with her had driven to a nearby 
community where they made the rounds of several taverns. There is definite 
evidence that both of them had been drinking. 


“As they returned toward Springfield, it was dusk. The Brown auto- 
mobile was being driven at a high rate of speed, with no lights burning, 
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even though this was the most dangerous time of the day for accidents to 
occur. Mrs. Rainey was riding in the front seat with the driver and had 
equal opportunity to see.” (You know, they can both play at this business 
of self-serving statements. ) 


“The insured, Mrs. Anthony [client of the lawyer who wrote the first 
letter] is a careful driver and bears an excellent reputation in her community. 
We have every reason to believe that her testimony as to the giving of a 
signal will be believed, in view of her definite insistence upon this matter and 
the splendid appearance which she presents. We would certainly have no right 
to disbelieve her statement, and to accept, instead, testimony which is 
definitely biased and adverse to her. 


“Even if the jury should find negligence on the part of our insured, it 
would be difficult to find the plaintiffs to be in the exercise of due care. They 
were rounding a curve at the time the accident occurred and had no visibility 
of the road ahead. Yet Mr. Brown made no effort to decrease his speed or 
to take other steps for his safety. Had his headlights been burning, the 
accident probably would never have occurred; and had he not been drinking 
the same is probably true. 


“With reference to the injuries, the two minor children received only 
first-aid treatment totaling $20. As to Mrs. Rainey’s injuries, we are informed 
that the ankle is completely healed and the knee is responding well to treat- 
ment. She was not employed, and consequently did not lose any earnings. 
Mr. Brown is now back at work and apparently made an excellent recovery 
from the injuries received. 


“As you know, with the volume of policies issued by this company, we 
have occasion to see many thousands of accident claims and suits per year. 
The situation is not a new one. Our experience has been that, with a highly 
respected person as defendant, under circumstances similar to this, the jury 
is prone to return a verdict for the defendant or to return a small verdict as 
a compromise between liability and the injuries. We have consulted with 
our local defense counsel, who is an attorney with many years of experience 
and familiar with such cases, and he has agreed that the offer heretofore made 
by us upon these cases is certainly a reasonable one. 

“It is our feeling we would not be rendering a proper service to our 
insured, Mrs. Anthony, by making the payments set forth in your letter. 
That would certainly constitute an admission that she was wholly at fault 
and would appear permanently upon her claim record. Nor could we, as a 
trustee for all policyholders, use their funds for excessive payments in such a 
case as this. 

“We will continue to give the best possible service to Mrs. Anthony 
under all of the circumstances of this case. 

“Yours very truly, 
“Blank Insurance Company” 
Those are the types of letters which ing, on the one hand, an approach 


you will find going in, each creating into the company’s funds, and, on the 
evidence for the second suit and gi\ other, giving an out. 
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I had a case recently (and again 
this was a dramshop case) where | 
was defending, As is typical in Illi- 
nois, the dramshop operator and wife 
practically always deny that they 
ever sold any liquor to people who 
went out and got drunk and caused 
an accident. There is a for 
statutory liability if they did so. Im 
mediately when this lawsuit was filed, 
an attorney representing the insureds 
(I had previously taken the state- 
ments under oath, I might say, of our 
own people to be certain that recol- 
lections would not vanish) sent no- 
tices to me to settle—to pay the 
demands which had been made by the 
plaintiff. 

We had a letters. The 
tenor of my letters was something 
like this. He had just written and 
said: “We hereby demand that you 
settle this case within the policy lim- 
its and that you pay the sum of 
$10,000 which has been demanded by 
the plaintiff.” 


basis 


series of 


My first letter went back as follows: 


“Dear Mr. So and So: Your letter 
has been received. I appreciate your 
interest in this case. However, as 
you probably know, sworn statements 
taken from your clients indicate that 
they definitely made no sales of alco- 
holic liquors to the intoxicants in this 
case. No evidence has been presented 
to show that there are any eye wit- 
nesses to testify that your clients 
have perjured themselves in this re- 
spect. We know that they are out- 
standing people and we are certain 
that their moral fiber is such that they 
have made a full disclosure of the 
full and exact truth in this case. We 
appreciate your continued interest in 
this matter and we must, until we 
have definite knowledge to the con- 
trary, assume that our insureds, your 
clients, have told us the truth in this 
matter and we will handle the case 
accordingly. Yours very truly.” 
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that he wrote 
“Well, appar 


facetious.” 


The next 
back a letter saying: 
ently your letter 
That gave me an opportunity to write 
a three-page letter going into the fact 


step was 


was 


that it wasn’t facetious. I told him 
that we were deadly serious and 
pointed out that I was quoting at 


length from the statements which had 
been taken under oath in question and 
answer form. I stated the fact that 
such statements had been repeated. 
l urged him to get together with his 
people and said that if he found, after 
discussion with them, that they had 
not told us the truth in the first in 
stance, then immediately to let us 
know before prejudice arose because 
under those circumstances there would, 
of course, be a breach of the policy 
provisions with reference to coopera 
tion. 

I heard nothing further from him. 
However, our record, I felt, was ade 
quately protected in this regard, so 
there is no question but that two can 
play at the same game. It is a ques 
tion of putting the company on notice 
in a legitimate manner to apprise it 
of the danger in the case and the pos 
sibility and probability of an excess 
verdict. The company, on the other 
hand, states its position honestly and 
fairly, and in the light it can 
from its own point of view. These 
letters may back and forth 
like a tennis ball for a period of time 
while each is maneuvering for infor 
and the 


best 


bounce 


mation for position as to 


possible second suit. 


In considering, therefore, the status 
of the parties, it is necessary that 
these communal interests and 
conflicting interests be kept in mind. 
The policyholder must remember that 


these 


he has it within his power to protect 
himself against potential excess lia 
bilities by carrying ample insurance. 
The insurance company, on the other 
hand, cannot throw the onus upon its 

(Continued on page 591) 
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The Practical Handling 

by Defense Counsel of Lawsuits 
in Excess of Policy Limits 

By WILLIAM WALLACE EVANS 


This article discusses good faith in settlement of claims and gives 
pointers on how the insurance company can show its good faith. Mr. 
Evans, a St. Louis, Missouri attorney, presented this paper before 
the Section of Insurance, Negligence and Compensation Law of the 
American Bar Association, September 1, 1960, in Washington, D. C. 


N RECENT YEARS the problem of handling personal injury 

cases in which the prayer for damages exceeds the policy limits 
of the insured defendant has been a vexing and dangerous one for 
defense attorneys everywhere. In defending such cases we are 
often caught in unavoidable conflicts between the interests of the 
insured and his insurance company, both of whom are our clients 
to whom we owe all of the duties and considerations imposed by the 
attorney-client relationship. It would certainly be presumptuous of 
me to attempt a “how to do it” approach to a problem with which 
most of you are thoroughly familiar and in which there is room for 
a considerable and honest difference of opinion. But there are many 
lawyers whose practice does not throw them constantly against these 
problems. They may well be perplexed as to the basic steps to follow 
to insure as best they can against liability on the part of the insurance 
company in excess of its policy limits based upon charges of bad 
faith or negligence in handling the case, which charges may some- 
times be directed against the defense attorney himself. This paper 
is presented with the hope that the ideas expressed here may prove 
helpful to those lawyers who only occasionally come in contact with 
the problem and also to those experienced defense lawyers whose 
interest may be awakened and challenged. 

While it is not my purpose to exhaustively discuss the substan- 
tive law on this subject, nevertheless, the holdings of the courts are 
of paramount importance in guiding us as to the proper handling 
of these cases. The entire subject of the “duty of liability insurer 
to settle or compromise” is annotated in 40 A. L. R. 2d 168-226. Those 
interested will in all probability find how their own courts stand by read- 
ing this volume or other excellent works on the subject. For the purpose 
of this discussion, it may be stated that in the great majority of the 
cases the courts have held that a liability insurer, having assumed 
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control to the right of settlement of 
claims against the insured, may be- 
come liable in excess of its under- 
taking under the policy provisions 
if it fails to exercise “good faith” in 
considering offers to compromise the 
claim for an amount within the policy 
limits. (40 A. L. R. 2d 178.) Some 
courts go even further, holding that 
there might be liability for negligence 
in rejecting a reasonable compromise 
offer. (40 A. L. R. 2d 186.) But 
whether good faith or negligence is 
the test, courts in most jurisdictions 
today recognize the existence of a 
cause of action on the part of the 
insured against his own insurance 
company where the judgment exceeds 
his policy limits. 

In addition to recognizing that such 
a cause of action exists, the recent 
decisions have given to the insured, 
and indirectly to the person who sus- 
tained the personal injuries and who 
brought the original claim, potent rem- 
edies for the enforcement of the cause 
of action. Without getting into the 
conflict in the decisions, I think it 
may generally be said that an injured 
party-plaintiff who has obtained a judg- 
ment in excess of defendant’s insur- 
ance policy limits may not directly 
sue defendant’s insurer for bad faith 
or negligence in refusing or failing 
to have settled the injury claim with- 
in the policy limits. (Wessing v. Ameri- 
can Indemnity Company, 8 AUTOMOBILE 
Cases (2d) 1080, 127 F. Supp. 775 
(DC Mo.).) But numerous cases now 
hold that in such circumstances the 
insured defendant does have a cause 
of action against his insurer on which 
he may sue without actually paying 
to the plaintiff the difference between 
his policy limits and the amount of the 
judgment. (Wessing v. American In- 
demnity Company, cited above; Brown 
v. Guarantee Insurance Company, 13 
AuToMoBILE Cases (2d) 202, 155 
Cal. App. 2d 679, 319 P. 2d 69; Henke, 
Administrator, etc. v. lowa Home Mu- 
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It seems to the author that the courts 
have sometimes ignored or treated 
lightly the insured’s duties while in- 
sisting upon near perfection in the 
handling of the case by his insurer. 


tual Casualty Company, 17 AUTOMOBILE 
Cases (2d) 97 N. W. 2d 168 
(Ia.).) Several recent cases have even 
held that the insured’s cause of action 
is assignable, which often simply means 
that the injured party-plaintiff will pur- 
chase the insured-defendant’s cause of 
action and proceed directly against 
the insurer. (Brown v. Guarantee In 
surance Company, cited above; Comu 
nale v. Traders and General Insurance 
Company, 14 AuToMoOBILE Cases (2d) 
1469, 328 P. 2d 198 (Calif.).) 

Faced with such formidable holdings, 
defense counsel’s first consideration 
must be in properly handling the origi 
nal damage suit on behalf of his in- 
sured client. The situation is one where 
prevention is clearly the best medicine. 
Once an excess judgment has been 
obtained, the insurance company will 
have to defend in its own name and 
before a jury a case where it is very 
difficult to convince the jury that the 
mere fact that the insurance company 
guessed wrong about the amount of the 
verdict in the damage suit should not 
impose liability upon it for an amount 
If an actual 
case is made for the jury, in apprais 
ing it the laymen will be quite apt to 
doubt that the first jury in the damage 
suit did anything unpredictable or 
unexpected in rendering the award 
that it did. The trick then is to 
properly and reasonably settle the 
damage suit or to try it in such a way 
as to avoid a subsequent suit against 
the insurance company based upon 
bad faith or negligence in refusing to 
settle within policy limits. Most of this 
discussion, therefore, will concern the 
handling of the damage suit itself. 
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255, 


in excess of its limits. 


[ sincerely hope that no one will 
construe the following suggestions as 
imposing additional legal duties upon 
the insurer and its counsel where pro 
cedures different those 
mended herein are followed. It 
seemed to me that the courts have 
sometimes ignored or treated lightly 
the duties of the insured himself while 
insisting upon near perfection in the 
handling of the case by his insurer. 
For when the 
notified that he is being sued for an 
amount exceeding his 
surely has duty to 
hiring his own lawyer and to gener 
ally take all necessary steps to pro 
tect his own pocketbook. He should 
not be permitted to merely sit by and 
unfairly place upon his insurer the 
entire duty of protecting him above 
Nor should defense 


from recom 


has 


instance, insured is 
coverage, he 


some consider 


his policy limits. 
counsel be expected to follow all of 
the following procedural steps in all 
instances. The suggestions herein 
after made are partially for the pur 
pose of pointing out what the defense 
lawyer may have to do to protect 
himself and his insurance client in 
situations of real danger. They should 
be given a practical interpretation. 
In certain instances an insurance 
company may consult with its trial 
attorneys even before a suit has been 
filed. But generally speaking, defense 
counsel's first involvement will be 
when he actually receives a copy of 
the damage suit petition or complaint 
along with the investigation file from 
the insurance company. Up to that 
time he probably will not have been 
acquainted with the accident or with 
the individual defendant. Upon re 
ceipt of the petition for damages based 
upon personal injuries to the plain 
tiff, defendant’s attorney will 
often find himself representing an in- 
dividual rather than a company. A\l- 
though there certainly are cases where 
a corporate defendant is sued in ex- 
cess of its policy limits, generally the 


most 
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corporations carry more adequate 
coverage, and the vast majority of 
the cases on this subject involve in 
dividual particularly in 
Upon re- 
ceipt of the suit papers, the insurance 
company or its trial attorney will 
send a registered letter to the insured 
defendant advising him that the amount 
of the suit exceeds his coverage and 


defendants, 
automobile accident cases. 


that he is free, if he so desires, to re 
tain his own personal attorney at his 
own expense to represent him on the 
excess. When they receive suit papers 
excess situations 
react in many different 
Some immediately retain at 


or such letters in 
defendants 
ways. 
torneys or at least talk to attorneys 
Others do 


nothing and remain silent, although 


of their own choosing. 


in my experience many of these per- 
sons worry themselves sick from that 
time on until the end of the lawsuit. 
More often, though, the individual de 
fendant, having been informed of the 
name of the attorney selected by his 
insurance company to defend him, 
calls up that attorney and asks him 
what he should do. In any of these 
instances, whether the defendant re- 
sponds to the excess letter or not, it 
is good policy for the defense attor- 
ney to arrange an immediate confer- 
ence to meet his client personally and 
to discuss the matter with him as 
shortly after the initiation of the suit 
as possible. [ have heard it said by 
doctors that it is often the most learned 
members of that profession who are 
presented with malpractice claims, not 
because of any lack of skill in han- 
dling the surgery or treatment but 
usually because of an attitude of in- 
difference to the patient or because 
they have simply ignored the patient 
or failed to adequately discuss the 
whole situation with him. The same 
reasoning applies to the relationship 
between defense counsel and his in- 
dividual client. Not only should we 
generally take steps to meet our client 
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as soon as possible after he is sued, 
but we should speak frankly with him 
from the outset. If upon review of 
our file we find that we are defending 
a man who has $25,000 insurance 
coverage in a lawsuit brought for 
$35,000 where it would simply be fan- 
tastic to suppose that the injured 
plaintiff could recover more than $5,000, 
I believe we should so inform our in- 
dividual client. He should, of course, 
be told that in its letter the insurance 
company meant what it said, and that 
it was the duty of the insurance com- 
pany to inform him that he did not 
have sufficient coverage to meet the 
actual prayer for damages and should 
consider himself free to retain an at- 
torney of his own choice. But if the 
situation clearly warrants it, I usually 
tell him also that if I had the coverage 
he had and were sued in a similar 
situation, I would certainly feel that I 
had more than ample protection and 
would worry no longer about the 
matter. He should be given reasons 
for this attitude based upon investi- 
gation material in the file. But re- 
gardless of the question of liability as 
seen from the file, if it is obvious in 
reviewing it that the plaintiff's in- 
juries would justify a judgment in 
excess of the policy limits of the 
defendant, we should from the incep- 
tion inform him of this risk. When 
such a-defendant asks me if I think 
he should get a personal lawyer at his 
own expense (and this is just the ques- 
tion that most of them pose), I tell him 
that by all means he should feel free 
to do so, suggesting that he may have 
a personal lawyer in his business with 
whom he would like to discuss the 
matter and that he should give this 
lawyer my name to enable him to get 
in touch with me and work toward a 
joint defense. Certainly, no attempt 
should be made to keep a personal 
attorney out of the picture. We have 
the duty of advising our individual 
client of all settlement demands and 
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counteroffers and the there 
for, and of the progress of the lawsuit 


reasons 


in general, and it is of no disadvan- 
tage to us to have the defendant rep- 
resented also by personal counsel. 
Indeed, in many cases we are involved 
with fewer conflicts of interest when 
the insured is represented by a per 
sonal attorney than we are in a sit- 
uation where we are his only lawyer. 


Following the initial conference 
with the insured defendant, we should 
keep him informed of all important 
developments in his lawsuit. For it is 
his case as well as that of his insur- 
ance company. Obviously, he must 
be kept informed of all amended peti- 
tions or complaints, particularly where 
the prayer for damages is raised even 
further in excess of his limits. By this 
time he may or may not have retained 
a personal attorney, but we should 
keep him advised in either event and 
should also keep closely in touch with 
his personal attorney, if he has one. 


While the preparation of the case 
for trial is much like the preparation 
for the defense of a damage suit 
which does not exceed the limits of 
the insufance policy, we should be 
mindful that we and the 
company are under the duty of mak- 
ing proper investigation and prepara- 
tion to determine the issues of liability 
and damages. (Henke v. lowa Home 
Mutual Casualty Company, cited above. ) 
Therefore, in handling an excess case 
we will strive to see that we have 
raised all necessary defenses in our 
pleadings, that proper 
have been taken and the investigation 


insurance 


depositions 


suggested thereby accomplished, and 


we will explore the injury issue by 
obtaining all possible medical reports 
and information and by having a med- 
ical examination on behalf of defendant 
if the situation warrants. Sometimes 
in these excess situations, I arrange 
a medical behalf of 
the defendant as an added precaution 
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examination on 





Defense counsel has the duty of ad- 
vising his individual client of all 
settlement demands and counteroffers 
and the reasons therefor, and of the 
progress of the lawsuit in general. 
It is of no disadvantage to him to 
have the defendant represented also 
by personal counsel, the author says. 
9 

even in cases where I might ordinarily 
skip the examination in order to de- 
fend solely on liability or because | 
might not wish to dignify a small 
injury claim by a formal examination, 

[In the pretrial work-up of the case, 
promptness is both desirable and es 
sential, and it will be to our advan- 
tage to have all of the facts developed 
well in advance of the trial date. Once 
the necessary depositions, interroga 
tories and medical examinations have 
been accomplished, plaintiff’s attor- 
ney will usually invite some settle- 
ment discussion. If this can be 
discussed well in advance of the trial 
in an excess situation, much pressure 
and trouble will When 
a demand is made by plaintiff’s at- 
torney, it may be for an amount in 
excess of the policy limits or for an 
amount within those limits. If the 
demand exceeds the coverage, obvi- 
ously the individual defendant is im- 
mediately financially interested and 
should be promptly informed of the 
situation. If the demand is for an 
amount within the coverage, and if 
time permits, we usually write our 
insurance client of the demand and of 
our recommendations. When the de- 
cision as to how much to pay has been 
made by the insurance company, we 
should then by all means inform our 
individual defendant of the plaintiff's 
demand and of the offer which we 
have made to the plaintiff, giving him 
reasons why we feel that our offer 
represents a fair evaluation of the 
Judging by the court decisions, 


be avoided. 


case. 
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[ think that the matter of informing 
the individual defendant of the plain- 
tift’s offers and demands is sometimes 
This is 
inform 


and 
unfortunate, for a 


overlooked neglected. 
failure to 
the insured of a compromise offer may 
be considered evidence of bad faith. 
(Brown v. Guarantee Insurance Com- 
pany, cited above ; Henke v. lowa Home 
Mutual Casualty Company, cited above.) 
It is not difficult to follow the courts’ 
reasoning that if the insured has never 
been informed of the demand of plain- 
tiff’s attorney, he has had no real op- 
portunity of considering whether to 
request his insurance company to set- 
tle the case within his coverage limits. 
If it becomes apparent, following 
the plaintiff's demand and the defend- 
ant’s offer, if any, that the case can 
not be settled, a variety of situations 
Plaintiff or his personal 
attorney may demand of the insur- 
ance company that it meet the plain- 
tiff’s offer; or the individual defendant 


may occur, 


may simply do nothing about the mat- 
ter. Every once in a while we en- 
counter an individual defendant who 
feels very strongly that no payment 
should be made by his insurance com- 
pany, even after he has been fully 
informed that the case can be settled 
within his policy limits and of the 
risk involved to him. He will usually 
this attitude upon his fervent 
belief in his own innocence and his 
conviction that he is simply not liable. 
In such a situation defense counsel 
may be tempted to obtain a statement 
from his individual client to this effect. 
Opinions may differ, but personally I 
do not feel that I can take a statement 
from a man whom I represent, which 
statement may later be used against 
his interest if judgment should be 
rendered in excess of his policy limits. 
This, of course, involves the personal 
attorney-client relationship, and if a 
man actually insists that he does not 
want the claim against him paid, | 
can think of no reason offhand why 
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his insurance company itself, through 
its claim department, cannot record 
his statement on this point. 


But in the more usual case where 
settlement cannot be consummated, 
the insured or his own attorney either 
will do nothing or will demand that 
the plaintiff’s offer be accepted. This 
squarely places upon defense counsel 
the responsibility of accurately eval- 
uating the case. While we should 
recognize the danger involved in any 
excess situation, we should certainly 
pay no more than the case is worth 
merely because of the possibility of 
excess exposure. It has been said 
that good faith requires that the in- 
surer make its decision as to whether 
it should settle a case as it would if 
no policy limits were applicable. 
(Murach v. Massachusetts Bonding and 
Insurance Company, 16 AUTOMOBILE 
Cases (2d) 1438, 158 N. E. 2d 338 
(Mass.).) With this basic premise in 
mind, the problem of evaluation is 
no more difficult than in any other 
case. The variety of problems which 
arise is endless, and we can consider 
only a few of them. 

Let us suppose that the individual 
defendant has $15,000 insurance cov- 
erage, and that the case can be settled 
for $14,000 but for no less. With a 
good investigation file and knowledge 
of the facts contained therein, we may 
have to concede that the injuries could 
possibly bring a top verdict of 
$25,000. On the other hand, we 
may feel that we have better than a 
50-50 chance of winning the case on 
the issue of liability, and that even 
if we lose it there will probably be a 
compromise on the question of dam- 
ages so that the probable maximum 
verdict would be around $15,000. Our 
own evaluation of the case is that it 
is worth somewhere around $7,500 to 
$10,000 in settlement. In such a situ- 
ation, I do not feel that we should 
pay anything extra because of the 
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possibility that a verdict might be re 
turned against the defendant in excess 
of his limits. To me there is no bad 
faith or negligence in making such a 
decision. It is true that the other 
have a different opinion 
about the matter and that there may 
be a question of fact involved which 
would make a submissible jury case 
should an action be brought against 
the insurance company following an 
excess judgment. But risks 
must be taken. It would seem to me 
that if we overpay numerous settle 
ments in this type of case, we will be 
paying out far more money than we 
may have to pay in an isolated case 
or two brought against the insurance 
company by its insured after judgment. 


side may 


some 


sut we may be confronted with a 
situation where the insured defendant 
has only $5,000 insurance coverage. 
Again, liability is in dispute and we 
think we have about a 50-50 chance 
for a defendant’s verdict. The in 
juries are very severe, however, and 
a probable minimum verdict, assum 
ing liability, would be for $15,000 or 
more. If there were no insurance 
policy limits involved, we would eval 
uate the case as worth $7,500 in set 
tlement. In such a case it 
rather obvious that we cannot afford 
to recommend that the company re 
fuse to settle the case within its policy 
limits because of the liability question. 
The possibility that the company may 
have to pay $15,000 or more presents 
too great a gamble to consider, 


seems 


and 
logic tells us that we simply do not 
like the percentages involved. 

We need not consider at length the 
situation where the defendant is obvi- 
ously liable and where the injuries and 
damages will almost certainly result 
in an award in excess of the policy 
limits. Clearly, this case should be 
settled. Nor need we spend much time 
considering the case where a man has 
high insurance limits, and where lia 
bility is very questionable and the in- 
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“When we consider the odds and 
percentages involved in the various 
situations, we should never do so in 
the spirit of gambling with the in- 
sured’s money,’ Mr. Evans writes. 
“Nor should our decision ever be 
based upon the fact that the insured 
is insolvent and could not personally 
pay an excess judgment,” he adds. 


juries so insignificant that they could 
not within reason result in a judgment 
exceeding the coverage. Such a case 
should be defended without regard to 
the policy limits. 

The situations previously mentioned 
are really the easy ones. In more diff- 
cult cases defense counsel often finds 
himself in hair-raising situations. I 
recall an actual where the 
defendant had only $5,000 insurance 
coverage. In the accident the plaintiff 
lost an arm, and it was obvious that a 
jury might well give him an award 
and, if so, would almost certainly award 
him many times the amount of the 
coverage. But from all of the facts of 
the case we were firmly convinced that 
there was actually no negligence what- 
ever upon the part of the defendant, 
and that in any event the plaintiff was 
without doubt guilty of contributory 
negligence as a matter of law. Upon 
this basis the decision was made to 
defend the case, a decision which to 
my way of thinking was made in com- 
plete good faith and was based upon 
a long line of court decisions. But what 
happened thereafter illustrates the harsh 
practicalities of this whole problem 
The jury was most sympathetic and 
friendly to the plaintiff, a man from 
their own community, and the trial 
judge refused to sustain defendant's 
motion for a directed verdict. Nor 
would he later disturb the jury’s $25,000 
verdict in favor of the plaintiff. For- 
tunately, the appellate court eventually 
held as a matter of law that the plain- 


can case 
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tiff was not entitled to recover and 
reversed the judgment outright. The 
road to eventual victory had been a 
long and hard one, and it is obvious 
that the decision to defend such a case 
can be made only where defense coun- 
sel is sure that there is a complete 
legal defense to the plaintiff’s claim. 
Such an extreme risk cannot be in 
curred in a case where we have to 
concede that the plaintiff will probably 
make a submissible jury case. 


Perhaps enough has been said to 
make the point that excess cases de 
mand careful judgment and evalua- 
tion by defense counsel. When we 
consider the odds and percentages in 
volved in the various situations, we 
should never do so in the spirit of 
gambling with the insured’s money. 
Nor should our decision ever be based 
upon the fact that the insured is in 
solvent and could not personally pay 
an excess judgment. For as previously 
seen, he is still being exposed to legal 
liability and may assert his cause of 
action against his insurance company 
without actually making the excess 
payment. All of these factors must be 
taken into account when we actually 
write our letter of recommendation to 
our insurance client. Loose statements 
should not be made orally or in writ- 
ing. Thev may have disastrous conse- 
quences. There are cases where defense 
counsel has purportedly stated in the 
presence of others in court that his 
company simply never pays its entire 
limits of liability. Whether such 
statements were true or not, we can 
hardly blame the courts involved for 
holding that this was clear evidence of 
bad faith. T think it will be conceded 
by everyone that such instances were 
and are becoming in- 
In my own 


always rare 
creasingly less common. 
state I recently heard an address on 
this whole subject by a leading mem- 
ber of the plaintiff’s bar, and he stated 
that the very small number of cases 
in Missouri involving the liability of 
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insurance carriers for judgments in 
excess of policy limits was rather 
mute testimony that the vast majority 
of such carriers had perhaps bent 
over backwards to avoid any charges 
of bad faith or negligence. This rec- 
ord will undoubtedly be continued, 
although we do not wish to bend over 
too far or pay off too frequently or 
unnecessarily merely because the law- 
suit happens to exceed the coverage 
limits. In addition to avoiding loose 
oral statements, defense counsel must 
be careful of what he puts down in 
writing even to his own insurance 
client. His honest recommendations 
as to settlement should, of course, be 
made in writing, and the insurance 
client will desire this. But any im- 
material references to the plaintiff's 
attorney personally or to participants 
in the trial, which might later prove 
embarrassing, should be avoided. The 
courts, whether wisely or unwisely, 
often seize upon the fact that the in- 
surance company has seen fit to dis- 
regard its own counsel’s recommen- 
dations in holding that there was bad 
faith or negligence involved in the 
rejection of a settlement offer. In 
our recommendations, therefore, we 
must take into consideration the fact 
that the opinions of others may be as 
good or better than our own opinion. 
What defense counsel or the insur- 
ance company’s claim manager puts 
down in writing, even in intercompany 
correspondence, may be admitted as 
evidence in a case against the insur- 
ance company based upon bad faith 
refusal to settle the lawsuit within 
policy limits. (Henke v. lowa Home 
Mutual Casualty Company, cited above. ) 


Once the company has actually de- 
termined just how much it will pay 
in settlement, it then becomes the 
duty of defense counsel to take affirma- 
tive action to sell the plaintiff’s attorney 
on such a settlement. While undue 
risks should not be taken in refusing 
to pay the full limits on a small policy 
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. 
It is important that defense counsel 
be in a position to immediately in- 
form his insurance client of develop- 
ments as they occur and to obtain 
authority or additional authority 
quickly, if the situation warrants. 
* 


where the liability situation and the 
injuries are fraught with danger, it 
can still be forcefully pointed out to 
opposing counsel that some discount is 
in order where the plaintiff can avoid 
all trial expense and risk by pretrial 
settlement. One thing must be abso- 
lutely avoided. No attempt whatever 
should be made to induce the actual 
individual defendant in a lawsuit to 
contribute to a settlement where the 
insurance company is paying less than 


its full limits. Such attempts will 
most certainly be held evidence of 
bad faith. (Brown v. Guarantee In- 


surance Company, cited above; Henke 
v. lowa Home Mutual Casualty Com- 
pany, cited above. ) 

Assuming that the damage suit can- 
not be settled, we will of course wish 
to be fully prepared for trial as in any 
other case. In the actual trial of the 
lawsuit, we are dealing with the plain- 
tiff’s claim against the defendant, and 
not with the insured’s claim against 
his insurance company. But as we all 
know, things have a habit of happening 
at the last moment in trials. A law- 
suit which looks like it should defi- 
nitely be won may go awry; or the 
situation during trial may vastly im- 
prove our position. Again, perhaps 
no real settlement offer is actually 
received from the plaintiff until the 
trial has commenced. Maybe the plain- 
tiff’s settlement ideas will go up or 
down as the trial progresses. For these 
and many other reasons, it is import- 
ant that defense counsel be in a posi- 
tion to immediately inform his insurance 
client of developments as they occur 
and to obtain authority or additional 
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authority quickly, if the situation war- 
rants. In these cases, therefore, defense 
counsel should strongly recommend 
that the insurance company have pres- 
ent at the trial a claims representa 
tive who either has sufficient authority 
to handle the case or who can promptly 
contact his home office for same. 


If a judgment is actually returned 
against the defendant for an amount 
exceeding his policy limits, we are then 
faced with problems involving the mo- 
tion for a new trial and an appeal. It 
is clear that in a case where the plain 
tiff’s evidence sufficient to 
out a submissible case, precluding out- 


was make 
right reversal on appeal, a judgment 
for plaintiff in excess of the policy 
limits may make it highly advisable 
within limits after 
judgment, even though such a settle- 
ment did not 
the jury verdict. 


to settle those 


seem attractive before 
A compromise offer 
rejected after the actual trial verdict 
may be evidence of bad faith. (Garcia 
and Diaz Inc. v. Liberty Mutual In- 
surance Company, 147 N. Y. S. 2d 306.) 
(In citing this case, in fairness I should 
add _ that 
that there was no bad faith or negli- 
gence established. ) 


the ultimate holding was 


The question of the duty of a lia 
bility insurer to appeal a judgment is 
a subject in itself, and time does not 
permit an exhaustive appraisal of all 
of the technical such an 
appeal. A recent annotation on this 
subject is most helpful and is found 
in 69 A. L. R. 2d 690-696. 
involving judgments in 


aspects ot 


Cases 
excess of 
policy limits are therein discussed. 
We have previously considered the 
more or less routine or straight-out 
situations presented by excess judg- 
ments. There are bizarre and 
unusual situations which might also 
We had 


where our insurance company actually 


some 


be mentioned. have cases 


wanted to pay its full policy limits 
and get out of the litigation and its 


Lawsuits in Excess of Policy Limits 


attendant expense but could not do so 
because the plaintiff's attorney would 
not the Usually, this 
was because plaintiff's attorney was 


accept offer. 


convinced he could obtain a judgment 
for our limits in any event and wished 


to hold in another defendant whose 
liability was more remote. Plaintiff's 
attorney was fearful that he would 


impair his chances against the other 
defendant by accepting our money, 
which he felt was inadequate for the 
over-all injuries. It may happen in 
such a situation that we do not wish 
to formally admit liability, for this 
might impair the interests of our in- 
sured. In such cases I have not hesi- 
tated to write plaintiff’s attorney that 
as a matter of compromise only, and 
without admitting lability, we were 
willing to settle the case by paying 
out our full coverage limits. I have 
followed this up by requesting the trial 
judge to permit me to make the 
same statement of record out of the 
hearing of the jury and before com 
mencement of the trial. If we are 
willing to pay out our limits of coverage, 
we should make it impossible for the 
plaintiff to later deny our offer of 
compromise. 

One of the most troublesome situ- 
ations in this field concerns the mat- 
ter of multiple claims which greatly 
exceed defendant’s coverage. Perhaps, 
resulted in 
deaths or serious injuries. 


several 
The de- 
fendant may have over-all limits of 
only $20,000 for an accident in which 
the combined claims could easily re 
sult in verdicts of $100,000. Each in- 
jured plaintiff may, and probably will, 
engage in a race to the courthouse to 
try to get to trial first. The insurance 
company cannot simply pay its money 
into court by way of interpleader, for 
each plaintiff has a right to pursue 


an accident has 


his own cause of action against the 
individual defendant. In such cases 
instant action is required. All of the 
claims must be evaluated as soon as 
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possible, which means gathering the 
facts and medical reports quickly. In 
such instances we have had some suc- 
cess in writing to the attorneys for 
all of the injured parties a letter ad- 
vising them that we are interested in 
disposing of all of the claims amicably 
and that we intend to hold a confer- 
ence for that purpose at a certain time 
to discuss the cases with all of the 
injured persons’ attorneys present. It 
is to the interest of the plaintiffs’ attor- 
neys to attend such a conference, and 
they will almost always show up. At 
that time we should try to obtain the 
demands of each attorney and should 
thereafter promptly evaluate each case 
on its own merits. For simplicity, let 
us assume that there are 20 claims, 
each one worth $5,000. However, 
we have only $20,000 coverage and a 
virtually insolvent defendant. May 
we not inform each plaintiff's attor- 
ney of the situation, and simply offer 
$1,000 to each plaintiff? We should 
point out to the attorneys on the 
other side that three or four judg- 
ments in favor of those plaintiffs who 
get to the courthouse first may wipe 
out the entire policy limits. In such 
a case many of the plaintiffs will, and 
properly should, accept the offer. As 
to the unreasonable few who will not, 
we must simply take our chances. For 
it is surely better to settle 19 out 
of such cases and then keep $1,000 
for the obstinate twentieth plaintiff 
and let him know that we will pay 
it anytime he wants it but that it is all 


we have left than to let the cases 
come on for trial piecemeal. In 
making such settlements we incur 


the risk of one excess judgment suit 
instead of 20, and I think it appar- 
ent that the twentieth plaintiff will 
have a very difficult time in showing 
any bad faith under such circumstances 
on the part of the defendant’s insurance 
company. To delay in such a situation 
is to invite extreme danger. If we have 
not settled with anyone, and the first 
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case comes on for trial, we are repre- 
senting a defendant in court who is 
faced with the clear risk of an excess 
judgment. If instead of accepting this 
risk, we have to pay out a substan 
tial amount during the trial over and 
above the true percentage to which 
the particular plaintiff is really en 
titled, we have then incurred the risk 
that the other plaintiffs will later claim 
that this was an improvident settle 
ment in consideration of the low limits. 
In other words, we will want to avoid 
a situation where we are damned if 
we do pay and equally damned if we 
do not. Of course, no one can solve 
such problems easily in one or many 
discussions, but this is certainly one 
area which should invite considerable 
discussion and suggestions on the part 
attorneys who have been 
such situations. 


of those 
faced with 

Another which infrequently 
occurs concerns the problems which 
arise where the insurance company 
has disclaimed coverage because it be 
lieves that it has a policy defense. 
Thereafter, the insured may obtain a 
personal attorney to defend him in the 
damage suit. In the the 
damage suit, an opportunity to settle 
the case within the policy limits may 
present itself, and in this event the 
insured’s personal attorney may call 
upon the company which 
has previously disclaimed to settle the 


case 


course of 


insurance 
case. In such cases the mere fact of 
disclaimer will not protect the insur 
ance company against possible liability 
for an excess judgment if it turns out 
that there was, in fact, coverage. (Comu 


nale v. Traders and General Insurance 
Company, cited above.) In that case 
the court held that “there may be 


liability in excess of policy limits where 
insurer, believing there is no coverage, 
wrongfully refuses to defend and with- 
out justification refuses to settle the 
(See also 49 A. L. R. 2d 720.) 


(Continued on page 582) 
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The Uniform Radiation Liability Act 


By WILLIAM J. PIERCE 


This article presents a proposal to provide the public with protection 
during the initial phases of reactor development. Professor Pierce of 
the University of Michigan Law School, who is Commissioner of Uniform 
State Laws, delivered this paper before the Section of Insurance, Neg- 
ligence and Compensation Law of the American Bar Association at the 
annual meeting of the association in Washington, D. C., on August 29. 


AJOR SCIENTIFIC AND TECHNOLOGICAL advances require 

re-examinations, re-evaluations and readjustments of legal rules 
as has been evidenced by the Industrial Revolution and the develop- 
ment of the automobile and airplane. The advent of atomic energy 
represents no exception, and already a distinctive and unique body 
of federal law has evolved, often supplemented in the states by addi- 
tional legislation and rules of administrative agencies. To date the 
development of atomic energy law has been largely confined to the 
public law aspects, exemplified by the creation of the Atomic Energy 
Commission, charged with major responsibilities and endowed with 
broad powers in connection with both the military and peaceful uses 
of nuclear power. 

In the future, however, we can expect atomic energy to have an 
impact upon the more traditional areas of private law and particularly 
upon tort law. A special committee of the National Conference of 
Commissioners on Uniform State Laws has devoted its attention 
during the last two years to one facet of the tort law aspects of atomic 
energy, namely, the basic rules of legal liability to be applied in cer- 
tain types of radiation injury cases, and the conference has prepared 
the proposed Uniform Liability for Radiation Injuries Act. 

To appreciate fully the underlying reasons for the proposal, a 
brief review of the scientific and medical aspects of radiation injuries 
will prove helpful. According to current theories, atomic radiation 
(alpha, beta, gamma and neutron) causes damage to humans and 
other living tissues and materials because of their “ionizing” effect. 
lonization occurs whenever the electrical balance of atoms or mole- 
cules is upset, and each of the major types of atomic radiation produces 
ions either directly or indirectly. As yet, little is known of exactly 
how ionizing radiations cause detrimental effects upon living tissue, 
but it is known that even though the number of presumably affected 
molecules within the body may be quite small, the result may be fatal. 
In connection with cancer therapy, it is generally believed that radiation 
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inhibits the proliferation of cancerous 
cells. Paradoxically, however, while 
controlled radiation treatment may 
stop cancerous growth, continued and 
excessive exposures to radiation may 
cause cancer. 


Also significant is the fact that 
humans have not developed any in- 
stinctive defense to atomic radiation. 
Consequently, severe radiation dam- 
age may be suffered without any 
realization on the part of the victim 
that there has been any exposure. 
All excessive exposures appear, more- 


over, to have one common factor: 
weeks, months and years may elapse 
before the final, and worst, effects 


become apparent. The specific long 
range effects of ionization in humans 
may encompass any one or more of 
the following: genetic damage, steril- 
ity, fetal damage, cancer, leukemia, 
leukopenia, cataracts, bone neurosis, 
epilation, shortened life span and death. 


Another complicating factor in 
atomic radiation the 
lative effect of overexposure. 


cumu- 
Many 


cases is 


radiation effects are believed to be of 
a threshold character; that is, unless 
the exposure is above a certain mini- 
mum level, no injury will result. It 
seems quite clear, however, that in 
certain cases a cumulative effect re- 
sults from repeated small level ex- 
posures, each of which individually 
would not cause damage. A report 
of the National Academy of Sciences 
on radiation injury includes a cate 
gorical statement that any radiation 
exposure, no matter how small, causes 
genetic damage and shortens life span. 

Other significant aspects of radia- 
tion injuries are that some persons 
and some parts of the body are more 
radiosensitive than others and that 
the same type and quantity of radia- 
tion may have quite different effects 
depending upon whether the radia- 
tion source is external to the body 
or is ingested. 
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In respect to the peaceful uses of 
that the 
medical, 


nuclear energy, it is clear 
potentialities in industrial, 
agricultural, mining and research ac 
tivities make inevitable the conclu 
sion that atomic energy will become 
more important in the future. Cur 
rently exploited peaceful uses can be 
roughly classified as: 

The 


process in 


chain 
the 
radioactive 


fissic yn 
for 


the 
reactors 


(1) use of 
reaction 
production of heat and 
for example, the power re 
actors; (2) the 
radioactivity where the radioactivity 
itself is employed for specific pur 


isote ypes 


use of sources of 


poses—for example, the use of radi 
ation in thickness gauges or to sterilize 
products; and (3) the use of radio 
isotopes as a research instrumentality 

for example, use of radioactive ma 
terial to test metals or to ascertain 
the effectiveness of various fertilizers. 

The second and third classes usu 
ally do not involve substantial quan 
tities of radioactivity and therefore 
do not pose the same magnitude of 
threat to the public health and safety 
installations or other 
potentiality 


reactor 
wherein a 


as do 
installations 
uncontrolled nuclear chain re 
Therefore, in discuss 


of an 
action exists. 
ing tort liability problems today, my 
remarks shall deal predominantly 
with the more hazardous atomic energy 
activities, although a number of my 
will have 


comments relevance to 


other less hazardous pursuits. 
Reactor technology is still in its 
infancy, and new designs are being 
developed continually. Each new re 
actor additional 
and technological information which 
will be useful in designing new gen 


provides scientific 


reactors which will be 
The United States 
has had more than 100 years’ experi 


erations of 
more economical, 


ence with routinely operated reactors 
any The _half- 
dozen “runaway” incidents that have 


without accidents. 
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Assuming that every feasible meas- 
ure for assuring safe operation of 
reactors within populated and eco- 
nomically developed areas have been 
taken, we are still left with the 
possibility of a major reactor in- 
cident, the author warns. Absolute 
safety is impossible. Reasonable risks 
must be accepted by the public, recog- 
nizing that the public accepts some 
risks in connection with all types of 
industrial activity, he points out. 

@ 
occurred were in connection with re 
search or experimental test reactors. 
Even considering these incidents, 
some of which were planned, reactor 
operations have proved to be remark 
ably safe. Nevertheless, no scientist 
can assert that reactors are absolutely 
safe. Among a number of factors 
assuring that the probabilities of a 
catastrophic accident are extremely 
slight are the following : 


(1) In reactor will a 
equipment or operating failure lead to 
a fission-product releasing accident; 
(2) most reactors inherently 
stable; (3) fission product inventories 
are either removed or are in such 
form that a release of substantial 
quantities is highly improbable; (4) 
each reactor is provided with a pri 
mary containment (5) each 
reactor constructed in populated areas 
is provided with a “vapor shell’ to 
contain fission products if an accident 
occurs; (6) most of the fission prod- 


no single 


are 


vessel ; 


ucts are solids, so that there is little 
likelihood of wide dispersion in the 
event of an accident; and (7) should 


the containment vessel be breached, 


the most unfavorable meteorological 


condition would have to exist to 


‘Atomic Energy Commission, “Report on 
Theoretical Possibilities and Consequences 
of Major Accidents in Large Nuclear Power 
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create major environmental hazards 
to a substantial body of the public. 


Factors, however, which make the 
probability of an accident somewhat 
higher are: 


(1) Most power reactors will op- 
erate with high pressures which are 
susceptible to failure; (2) the cumu- 
lative effect of radiation on materials 
is largely unknown; (3) various metals 
in reactors, such as uranium, alumi- 
num, and sodium, may react explo- 
sively with also present in 
many that the contain- 
ment shell may be ruptured; (4) after 
operation, components of reactors 
are not accessible for inspection; and 
(5) knowledge of the characteristics 


water, 


reactors so 


and behavior of nuclear systems is 
still limited. 

In terms of “credible accidents,” 
the Brookhaven Report prepared in 
1957 indicated that the scientists’ esti- 
mates of the likelihood of a major 
the 
containment shell ranged from one 
chance in 100,000 to one in a billion 
per year for each reactor. In terms 
the report that 
estimates indicated that 


catastrophic accident breaching 


of damage, stated 
“theoretical 
personal damage might range from a 
lower limit of none injured or killed 
to an upper limit, in the worst case, 
of about 3,400 killed and 43,000 in- 
Theoretical property damage 
ranged from a lower limit of about 


jured. 


one-half million dollars to an upper 
limit in the worst case of about seven 


1 


billion dollars.” It should be noted 


that the frame of reference employed 
for these estimates, namely, “credible 


accidents,” does not include such 


possibilities an accident being 


as 
caused by an aircraft crashing into 
the reactor or an earthquake or tor- 
nado destroying the facility. 


Plants,” March, 1957; CCH Atomic ENERGY 
Law Reports § 4036. 


ba 








From the standpoint of the public, 
our primary concern is that every 
feasible and practicable measure is 
taken to assure that no catastrophic 
accidents will occur. This is espe- 
cially essential because fission products 
are potentially more dangerous and 
more toxic than any other products 
known to industry. One member of 
the Advisory Committee on Reactor 
Safeguards pointed out that fission 
products are more toxic per unit 
weight than any other industrially 
known material by a factor of a mil- 
lion to a billion.’ 

The United States Atomic Energy 
Commission has been charged with 
the responsibility of protecting the 
public health and safety, and there 
appears to be general agreement on 
the part of scientific and technological 
personnel that this responsibility is 
being discharged effectively. Never- 
theless, we must recognize that safety 
is a relative concept. Certain risks, 
obviously of a minimal character, 
must be accepted; otherwise, this 
new source of energy can never be 
developed. 

Assuming that every feasible meas- 
ure for assuring safe operation of 
reactors within populated and eco- 
nomically developed areas have been 
taken, we are still left with the possi- 
bility of a major reactor incident. 
Absolute safety is impossible, and 
reasonable risks must be accepted by 
the public, recognizing that the pub- 
lic does accept some risks in connec- 
tion with all types of industrial 
activity. 

The public, however, has a further 
interest, namely, the legitimate inter- 
est in assuring that adequate compen- 
sation for injuries is available and 
that the compensation can be obtained 
with relative ease. The problem of 
adequate compensation has _ been 


? Testimony of McCullough, Jn the Matter 
of: Power Reactor Development Company, 
USAEC Docket No. F-16. 
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Through a combination of private in- 
surance and federal indemnification, 
Congress has provided a system where- 
by compensation is available to per- 
sons injured by any major reactor 
incident. Congress, however, has in 
no way attempted to affect substan- 
tive doctrines of liability for atomic 
industry as they have been or may be 
developed by the states. 
. 


largely resolved by the 1957 Anderson 
Price Amendments of the Atomic 
Energy Act which were designed to 
assure the availability of compensa 
tion to the public and to eliminate 
the major obstacle to peaceful uses 
of atomic energy by private industry 
created by the lack of adequate pro- 
tection against liability. To accom- 
plish these objectives, the act now 
requires reactor licensees to obtain 
private insurance, or to provide “fi- 
nancial protection,’ up to the maxi- 
mum amount of insurance offered by 
insurance companies. In addition, 
the act limits the liability of reactor 
licensees to the amount of the insur- 
ance plus $500 million and grants 
governmental indemnity, for a nomi- 
nal charge, of $500 million beyond 
the required amount of insurance. 
Thus, through a combination of pri- 
vate insurance and federal indemni- 
fication, Congress has provided a 
system whereby compensation is 
available to persons injured by any 
major reactor incident. It is clear 
that Congress, however, has in no 
way attempted to affect substantive 
doctrines of liability for atomic in 
dustry as they have been or may be 
developed by the states. The Joint 
Committee Report accompanying the 
Anderson-Price Amendments stated: 
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“Since the rights of third parties 
who are injured are established by 
State law, there is no interference 
with the State law until there is like- 
lihood that the damages exceed the 
amount of financial responsibility re- 
quired together with the amount of 
the indemnity. At that point the 
Federal interference is limited to the 
prohibition of making payments 
through the State courts and to pro- 
rating the proceeds available.” 

States are, therefore, left free to 
impose upon reactor licensees their 
own legal liability doctrines. 

The existing doctrines of liability 
that might be applied in adjudicating 
the rights of a person injured by a 
nuclear accident include negligence, 
negligence coupled with a_ liberal 
utilization of res ipsa loquitur, and 
strict liability or liability without fault. 
If the negligence doctrines were ap 
plied in the case of a major reactor 
burn-up, injured may en- 
counter difficult or perhaps insuper- 
able problems of proving a failure to 
exercise due care. In a recent study 
conducted under the auspices of the 
Harvard Law School and the Atomic 
Industrial Forum, it is reported: 


persons 


“(Liability for negligence] is man- 
ifestly unsatisfactory when applied 
to the circumstances of an atomic 
accident. The plaintiff would have a 
well-nigh impossible task to prove 
the defendant’s fault when the perti- 


nent evidence might have _ been 
destroyed by the accident itself. Fur- 


thermore, the technical and complex 
evidence required affirmatively to 
establish negligence is _ peculiarly 
within the knowledge of the defend- 
ant and it would be unreasonable to 
expect the plaintiff or his counsel to 
attempt to assemble and master it.” * 


*S. Rept. 
(1957). 

*Atomic Industrial Forum Report, /n- 
ternational Problem of Financial Protection 
Against Nuclear Risk (1959), p. 10. 
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Even a liberalized concept of res 
ipsa loquitur still would be defective 
from the standpoint of the injured for 
it would require negation of the de- 
fendant’s proof by technical evidence 
which only the defendant may be ina 
position to assemble. 

Strict liability or liability without 
fault concepts have their common law 
origin in the 1868 case of Rylands v. 
Fletcher.’ Although the case is over 
90 years old, its implications and 
acceptance within the United States 
remains in doubt. Thirteen jurisdic- 
tions have indicated some acceptance 
of the strict liability principles applied 
in that (Arkansas, California, 
Colorado, District of Columbia, Indi- 
ana, Iowa, Kansas, Maryland, Mis- 
souri, Ohio, Oregon, South Carolina 
and West Virginia). 


case 


Contrariwise, some _ jurisdictions 
have indicated that the doctrine will 
not be utilized (Kentucky, Maine, 
Pennsylvania, Rhode Island, Texas 
and Washington). 
Rylands v. 


However, where 
Fletcher has not been ap- 
there is that the 
standard of care required has been 


proved, evidence 


raised considerably in respect to in- 


herently dangerous activities. Nev- 
ertheless, the degree of acceptance of 
strict liability doctrines and _ their 


application outside the rather limited 
facts of Rylands v. Fletcher remain 
dubious. 

Also unknown is the scope of pos- 
sible exceptions, such as the effect of 
acts of trespassers or acts of God, 
such as floods, earthquakes or tor- 
The Restatement of Torts 
expounds a more liberalized concept 
of liability without fault for ultra- 
hazardous activities, but the Restate- 
ment has not been utilized in actual case 
decisions other than in Pennsylvania.* 


nadoes. 


°3 H. L. 330 (1868). 


*3 Restatement of Torts, Secs. 519-24. 
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Despite the uncertainties, Dean 


Prosser has stated: 

“The first case involving damage 
from the escape of radiation from the 
use of atomic energy has yet to reach 
the courts. When it does, it is not 
difficult to predict that there is no 
court which will refuse to apply to it 
the principle of strict liability found 
in the cases which follow FRylands v. 
Fletcher.” * 

There can be no question that strict 
liability “affords the greatest pro- 
tection to a comparatively helpless 
public. It is peculiarly suited to the 
present stage of nuclear development 
where scientific knowledge of nuclear 
phenomena may not be sufficiently 
comprehensive to enable precaution- 
ary measures and devices to be de- 
signed that will be completely effective 
in all cases. Strict liability is partic- 
ularly appropriate where the law has 
limited the amount of industry’s 
liability, especially if the industry can 
insure against the risk it has created.” * 

In its deliberations concerning 
radiation liability, the Commissioners’ 
special committee considered a num- 
ber of legal problems in addition to 
the question of what basic rules of 
liability should be applied. One such 
problem is the difficulty in proving 
that an injury, for example, cancer, 
was caused by an overexposure to 
radiation. Since many injuries re- 
sulting from radiation also occur for 
other reasons, it is obvious that in- 
jured persons are faced with difficult 
burdens of proof. Other problems 
arise because of the delayed impact 
of radiation and the cumulative effect 
of radiation exposures which individ- 
ually are within generally accepted 
levels of safety. 


Other questions were: 


Should we permit reopening of dam- 
age awards because of the progressive 
nature of radiation injuries? 

Should individuals be allowed re 
covery for possible genetic damage 
which will only be revealed in future 


? 


generations ! 

Should different liability rules be 
applied to different types of uses of 
radiation ? 

These and many others were care 
fully explored. 

The committee's proposal does not 
provide answers to many of these 
but the committee will 
continue to investigate the problems 
involved and review future develop 
ments which may indicate the neces 
sity of additional uniform legislation. 
Meanwhile, the committee has pro 
posed that a very limited step be 
taken concerning the basic rules of 
liability to be applied to the more 
dangerous types of atomic 


questions, 


energy 
activity. 

The special committee has concluded 
that uniformity of legislation is de 
sirable in to those activities 
which create the possibility of in 
juries occurring in more than one 
We believe it particularly un 
justifiable that persons in one state 
recover under a different set of lia 
bility rules while persons injured by 
the same accident in another 
might be unable to recover. 


respect 


state. 


state 


Let’s consider the example of a 
major reactor catastrophe in Michi 
gan where the radioactive cloud irradi- 
ates people and contaminates property 
in both Michigan and Ohio. Under 
typical conflict of laws concepts, the 
law of the place where the injury 
occurs governs in tort cases. Accord- 
ing to the Restatement of Conflict of 
Laws: “The place of wrong is in the 
state where the last event necessary 





‘Prosser on Torts, 336 (2d, 1955). For 
a complete negligence and 
strict liability problems in relation to atomic 
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discussion of 


energy, see Stason, Estep and Pierce, Atoms 
and the Law (1959). 
“Report cited at footnote 4, at p. 10. 
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to make an actor liable for an alleged 
tort takes place.’ * Therefore, in our 
hypothetical situation it is possible 
that Michigan and Ohio would apply 
different liability rules with the result 
that some persons would be able to 
recover while other persons similarly 
injured would not. Because of this 
possibility, the committee concluded 
that uniformity is desirable. 

Because the possibility of interstate 
injuries is especially potential in the 
case of major reactor installations 
and other installations where a criti 
cality accident may occur or where 
large quantities of fission products 
may be stored, the proposed act im- 
poses strict liability concepts only in 
respect to these installations. Inc 
dentally, these installations are also, 
in general, the same installations for 
which the Atomic Energy Act re- 
quires “financial protection.” Inter 
state injuries may occur either where 
a radioactive cloud drifts across state 
lines or where radioactive materials 
are discharged into interstate streams. 

The committee deliberated at length 
the problem of the basic rule of lia- 
bility to be applied. 
determining that strict liability o1 
lability without fault should be ap 
plied, the committee was largely in 
Huenced by the fact that there appears 
to be general agreement that most 
states would impose strict liability 
under current tort law doctrines. "he 
committee was also cognizant of the 


However, in 


fact that radiation victims even under 
strict liability doctrines may be faced 
with an almost insuperable burden 
of proof in showing that a specific 
cancer, for example, was caused by 
the exposure. The 
has recommended that strict liability 
be applied even where the accident 


committee also 


results from a so-called act of God, 
the only exception under the pro- 


37, 


Uniform Radiation Liability Act 


* Restatement of Conflict of Laws, Sec. 


posed act being when the accident is 
caused by an act of war. As stated 
in the Atomic Industrial Forum and 
Harvard Law School Report: 


“The problem is one of deciding on 
whom the burden of loss caused by 


fortuitous circumstances should fall. 
The public can persuasively argue 


that, insofar as any precautions and 
can be taken, 
those in charge of an atomic facility 
are in a position to take them whereas 
potential victims have little ability to 
protect themselves. Moreover, the 
burden of insuring against these haz 
ards can justly be imposed on those 
who have brought the risk 


protective measures 


into 


being.’ 


The committee was also concerned 
with the question of liability of state, 
educational and charitable institutions. 
However, the committee believed it 
inappropriate to change existing rules 
of immunity in legislation of this type. 
Nevertheless, the committee believes 
that each state should re-explore its 
doctrines of governmental and elee- 
mosynary immunity in light of the 
substantial hazards created by nu- 
clear reactors and the availability of 
the federal indemnity. 


\nother problem is posed by the 
statutes of limitations when applied 
to radiation injuries. Because of the 
delayed impact of the effects of radia- 
tion overexposure, the typical three 
year period of 
adequate. Therefore, the proposed 
act includes a new limitations period 


limitations is not 


of three years after manifestation of 
the injury or ten years after the date 
of the occurrence to which the 
injury is attributed, whichever occurs 
first. Similar periods of limitation 


last 


have been adopted or proposed for 
adoption in the 


also 


European nations 


which have considered nuclear 


liability problems. 


Report cited at footnote 4, at p. 10. 
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The committee makes no recom- 
mendations for change in the rules of 
liability governing less hazardous uses 
of radioactive materials. The com- 
mittee remains concerned with such 
hypothetical fact situations as radia- 
tion injuries caused by the escape of 
radioactive materials from the prem- 
ises of the owner when caused by the 
negligence or even criminal acts of 
third parties. The committee intends 
to continue its investigation of the 


problems involved, as well as those 
connected with causation in fact, and 
may make further recommendations 
for uniform legislation in the future. 
The present proposal, however, will 
handle the more substantial immedi- 
ate needs, and we believe that the 
proposal will provide the public with 
the protection to which it is entitled 
during the initial phases of reactor 
development in the United States. 


[The End] 


THE PRACTICAL HANDLING BY DEFENSE COUNSEL OF 
LAWSUITS IN EXCESS OF POLICY LIMITS 





Summarizing, we can perhaps re- 
list some helpful do’s and don’ts. As 
defense counsel we should at all times 
keep the insured informed of the status 
of his lawsuit and of any demands 
made by the plaintiff. We should ex- 
ercise promptness in preparing the 
case for trial or settlement and should 
use our best judgment in evaluating 
the case without in any way attempt- 
ing to gamble with the insured’s 
money but at the same time without 
undue fear from the mere fact alone 
that there is an excess demand. Cer- 
tainly, we should never ask the in- 
dividual defendant to contribute to a 
settlement demand within the insur- 
ance policy limits. Nor in discussing 
the case, or in writing upon it, should 
we pop off or make ill-considered or 
loose statements. We should never 
base our recommendations to our in- 
surance client upon the fact that the 
defendant has few assets or is insol- 
vent. We should approach the prob- 
lem positively and, above all, should 
deal with absolute frankness and can- 
dor. In most properly handled cases, 
the specter of liability in excess of 
the policy limits will be dissipated 
before the end of the damage suit. 
And even if an excess judgment 
should be rendered and a suit later filed 
against the insurance company to pay 
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it, if the whole matter has been well 
handled and thought out, with all of 
the chips above board and on the 
table, perhaps our appellate courts will 
arrive at the conclusion on the record 
that there was no bad faith or negli- 
gence whatever involved in the han- 
dling of the case. There have been such 
rewarding holdings. (Connet Lumber 
Company v. New Amsterdam Casualty 
Company, 236 F. 2d 117; Radio Taxi 
Service, Inc. v. Lincoln Mutual Insur- 
ance Company, 157 A. 2d 319 (N. J.).) 
In the latter case the court held: “In 
this were presented 
which would warrant a finding that 
the defendant was unduly venture- 
some at the expense of the insured, 
or that the danger of an adverse ver 
dict in the accident case was so great 


case no facts 


as to create an inference of bad faith 
in rejecting the settlement offer, or 
that the decision not to meet the set- 
tlement demand sprang from optimism 
unrelated to the realities of the case.” 
Surely, such language is music to the 
ears of conscientious defense counsel 
who have sincerely tried to represent 
both an insurance company and the 
insured to the best of their ability and 
with complete regard for the interests 


of both. No one can do more. 


[The End] 
1LJ— September, 1960 


The Role of an Air Carrier Attorney 


in Aircraft Accident Investigations 
By CHARLES F. McERLEAN 


Mr. McErlean is vice president—law, United Air Lines, Inc. He delivered 
this paper, in which he discusses a variety of problems resulting from 
airplane accidents and the attendant legal problems, before the Committee 
on Aviation Insurance Law of the Insurance, Negligence and Compensation 
Law Section of the American Bar Association in Washington on August 30. 


HE PHENOMENAL GROWTH in the size, speed, efficiency and 

dependability of air transportation in the past 30 years has 
revolutionized the travel habits of millions of people and the business 
methods of large segments of commerce. The news media of the 
country have kept the public spotlight focused on this infant industry 
as it skyrocketed through its youth and growing pains to the jet age 
of today when we daily observe giant turbine-powered aircraft criss- 
crossing our skies at speeds approaching that of sound. 

The industry’s growth has not always been smooth and steady, 
as it has encountered its share of setbacks and has suffered periodically 
from accidents which have made banner headlines. It is never pleasant 
to talk about aircraft accidents, but they do occur and they cannot be 
ignored. 

Constant vigilance in matters of safety is required by the industry 
to meet the high degree of care which the law requires.’ Safety is 
therefore the number one operating rule, and the safety record of the 
industry has been outstanding. During the past eight years, passenger 
fatalities have averaged less than one per 100 million revenue pas- 
senger miles. 

When, in spite of the great care that is exercised, an accident 
does occur, a whole host of governmental and company procedures 
become operative and personnel spring into immediate action. A great 
variety of talents are essential to accomplish the tasks which are thrust 
upon an air carrier when news of an accident is flashed across its 
system. There is no time to sit back and weigh the problems involved. 
Personnel and equipment must move into action promptly and in 
orderly fashion. It is therefore essential that a well-organized air 
carrier have procedures and trained personnel prepared to shift from 
their normal duties to the tasks which must be faced. 





‘Federal Aviation Act 1958, Secs. 102(b) and 601(b), 72 Stat. 740, 745, 
49 USC 1302, 1421. Khourey v. American Airlines, Inc., 6 AVIATION CASES J 17,866, 
170 Ohio 310, 164 N. E. 2d 402. 
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Experience in operations, engineer- 
ing, maintenance, communications 
and meteorology, to name just a few, 
are essential to the effective function- 
ing of any accident investigating 
team. The problems involved in an 
air carrier aircraft accident make nec 
essary the inclusion of one or more 
attorneys as indispensable members 
of the investigating group. 

My company assigns attorneys from 
its internal law department, rather 
than retained counsel, to its aircraft 
accident investigating group. By rea- 
son of education, training and experi- 
ence, an attorney is technically equipped 
to handle and evaluate a great variety 
of situations arising out of an acci- 
dent. When, in addition, he has close 
and complete familiarity with company 
procedures and personnel by reason 
of full-time employment, his value to 
the investigation is enhanced. 

A major aircraft accident will in- 
volve an air carrier in some or all of 
the following types of proceedings: 
(1) Civil Aeronautics Board accident 
field investigation; (2) Civil Aero- 
nautics Board accident hearing; (3) 
identification of those who perished 
and a coroner’s inquest; (4) criminal 
proceedings; (5) license revocation 
proceedings; (6) regulatory enforce- 
ment proceedings; (7) arbitration of 
employee grievances; (8) personal in- 
jury litigation; (9) property damage 
litigation; and (10) Congressional in- 
vestigations. 

The attorney must cope with the 
many problems inherent in each of 
these situations and, at the same time, 
not lose sight of the prospective liti- 
gation that is sure to follow. The 
attorney’s primary obligation is to 
protect the legal interests of his com- 
pany and its personnel, but he is 
working under unusual conditions. 
His legal decisions must be made 
under the following circumstances: 
(1) Personnel are working day and 
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The air carrier has a definite sense 
of responsibility to the public which 
compels the dissemination of informa- 
tion and the furnishing of all possible 
assistance to the investigators in de- 
termining the cause of an accident. 

ae 


night at remote areas on the teams 
engaged in identification, care of the in 
jured, accident investigation committees, 
property damage problems, disposition 
of cargo, mail and personal property, 
clearing and removal of wreckage, as 
well as handling relatives and friends 
of passengers; (2) and 
other news media are clamoring for 
facts and opinions; (3) many federal, 
state and local governmental officials 
participate and must be considered; 
(4) the safety investigation conducted 
by the Civil Aeronautics Board for 
the purpose of determining the prob 
able cause of the accident and action 
necessary reoccurrence will 
be underway; and (5) there is also 
a strong likelihood of a Congressional 


newspapers 


to avoid 


inquiry. 

Events will be moving rapidly. 
Tension will be in the air as the vari 
ous groups work feverishly on their 
assignments. Temptation is ever pres 
ent to speculate as to what happened 
and why. As evidence of what hap 
pened is uncovered and reported and 
company records required to be pro 
duced pour in for examination, it 1s 
imperative that the attorney remain 
detached, calm and collected in order 
to objectively assess the complex legal 
problems developing. 

It is indeed a time when the attor 
ney must the 
and diplomacy his legal training and 
experience make available to him. In 


muster all of finesse 


passing on requests for information 
and records required to be produced 
by governmental regulations, as well 
as giving consideration to release of 
information to the public, he cannot 
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recommend the safe conservative 
course of not authorizing public state 
ments or refusing the surrender of any 
records. The air carrier has a definite 
sense of responsibility to the public 
which compels the dissemination of in 
formation and the furnishing of all 
possible cooperation and assistance to 
the investigators in determining the 
cause of the accident. To the air car 
rier, the determination of cause and 
methods of preventing reoccurrences 
overrides considerations of legal lia- 
bility. In such an atmosphere, the 
realistic function of the attorney will 
be to minimize the risk by closely 
following all phases of the investiga 
tion and taking steps to minimize 
speculation, bias, and incomplete or 
distorted factual presentations. 

The basic investigation of an air 
craft accident is called the field acci 
dent investigation, and it is conducted 
by the Civil Aeronautics Board, pur- 
suant to Section 701 of the Federal 
Aviation Act of 1958.2 It is carried 
out through government committees 
composed of government and industry 
technicians and specialists in aircraft 
structures, power plants, operations 
and other areas which are involved. 
The Civil Aeronautics Board, the Fed- 
eral Aviation Agency, the air carrier, 
the Air Line Pilots Association Interna- 
other organizations and 
manufacturers may have representatives 
on these committees. The air carrier at- 
torney must be in constant touch with 
the work of these committees and must 
evaluate the facts developed by them 
in order to be in a position to prop- 


tional, labor 


erly advise the air carrier.* 
The Civil Aeronautics Board safety 
investigation regulations * require the 


*72 Stat. 781, 49 USC 1441. 

“Those wishing some details of how an 
investigation is carried out and the diverse 
forces that are at work may find an article 
which appeared in The New Yorker interest- 
ing: Morton M. Hunt, “The Case of 
Flight 320,” The New Yorker, April 30, 1960, 
pp. 119-160. 
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parties. 


aircraft operator to file reports con- 
cerning the operation of the aircraft 
involved and to make available books 
and records concerning its personnel, 
operations and other matters which 
might facilitate the investigation. It 
is essential that the attorney examine 
this information prior to its produc 
tion for completeness and its effect 
on the air carrier's legal position. In 
the event discrepancies or irregulari 
ties appear, investigation will be re 
quired in order to prepare proper 
explanation of the reasons so that full 
and complete facts are available for 
the time. 


use at proper 


When the field accident investiga- 
tion is completed, the Civil Aero- 
nautics Board announces an accident 
investigation hearing, pursuant to its 
rules of practice.” The hearing is a 
fact-finding procedure and, theoreti- 
cally, has no adverse parties. It 1s 
conducted by a board of inquiry, 
appointed by the Civil Aeronautics 
Board, which is empowered to exam- 
ine witnesses and secure for the public 
record all known facts pertaining to 
the accident, as well as surrounding 
circumstances from 
which the may be 
determined and recommendations for 


and conditions 


probable cause 


corrective action may be formulated. 


Those persons, government agen 
cies, Companies and associations whose 
employees, functions, activities or 
products were involved in the acci- 
dent, or who participated in the acci- 
dent investigation, and whose special 
knowledge and aeronautical skills 
contributed to the development of 
pertinent evidence are designated as 
The board rules provide that 


‘CAB Economic Regulations Pts. 320-321, 
24 Federal Register 1508, 1829, 1 CCH Avta- 
rion LAW Reports 5313. 

*CAB Economic Regulations Pt. 303, 24 
Federal Register 2224, 1 CCH AVIATION 
LAw Reports 5303. 
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no party to the investigation may be 
represented by any person who also 
represents claimants or insurers. The 
authority of the Civil Aeronautics 
Board to limit who may represent a 
person who qualifies as a party may 
well be questionable. 


A prehearing conference is held, at 
which time copies of exhibits or state- 
ments to be used during the hearing, 
as well as a list of witnesses, are made 
available to the parties. 


At the hearing all witnesses are 
called and questioned by the board of 
inquiry. Thereafter, the parties are 
given an opportunity to examine wit- 
nesses if request has been made in 
advance at the prehearing conference 
or good cause is shown for failure to 
make a request in advance. The rules 
of evidence do not apply, and any 
records or testimony which the board 
of inquiry believes might be of assist- 
ance in determining the cause of the 
accident will be received. A _ steno- 
graphic transcript is made and may be 
purchased by anyone. 


An air carrier party to an accident 
investigation hearing must produce 
company documentary evidence, as 
well as employee witnesses, respect- 
ing company policies, plans and pro- 
cedures relating to passenger handling, 
aircraft operation, engineering, mainte- 
nance and repairs, to the extent that the 
board of inquiry may deem this material 
pertinent to the investigation. All of 
this material and testimony becomes 
part of the stenographic record made 
at the hearing and forms part of the 
evidentiary basis for the government 
determination of probable cause of 
the accident. It is of extreme import- 
ance that the air carrier attorney care- 
fully prepare for and participate in the 
hearing to develop a complete and ac- 
curate record. There is no substitute 
for thorough preparation. At the con- 
clusion of the hearing, it may be ad- 
visable for the attorney to file a brief 
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in support of the carrier’s view of the 
facts. 


Reports of the Civil Aeronautics 
Board relating to an accident investi- 
gation may not be admitted as evi- 
dence or used in any suit or action for 
damages growing out of any material 
mentioned in any such report. How- 
ever, the stenographic transcript and 
exhibits of the accident hearing are 
widely used as a blueprint by those 
interested in litigation arising from 
such an accident. 


In addition to assisting in the gov- 
ernment investigation of an accident, 
an alert air carrier attorney will con 
duct his own investigation to dig out 
any facts or circumstances which may 
have relevancy in the determination 
of the cause of the accident or in litiga- 
tion expected in the future. The im- 
portance of this activity will become 
apparent when we look at the handling 
of resultant litigation. 


When the headlines have died away 
and the government investigation is 
completed, most of those who partici- 
pated will return to their normal duties ; 
but the attorney’s job is just beginning. 
The attorney will find it necessary to 
co-ordinate litigation arising out of an 
accident, whether based upon insured 
or uninsured claims. In the case of 
claims covered by insurance, the at- 
torney will work with attorneys re- 
tained by the underwriter in furnishing 
material necessary to handle such liti- 
gation. The air carrier attorney’s 
knowledge obtained through the gov- 
ernment investigation, as well as his 
own investigation, will be invaluable 
in the proper co-ordination and prepa- 
ration of defense. Generally, a large 
number of suits are in progress in 
widely scattered parts of the country, 
requiring considerable duplication of 
effort over a long period of time. 


In addition to insured claims, the 
air carrier may become involved in 
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* 
It is of extreme importance that the 
air carrier attorney carefully prepare 
for and participate in the accident 
investigation hearing to develop a 
complete and accurate record. 


uninsured claims or litigation. While 
the air carrier attorney’s procedure 
will be essentially the same, he will 
be required to retain counsel to de- 
fend or prosecute such litigation and 
work closely in the shaping and de- 
veloping of an affirmative or defensive 
case, to bring about a successful con 
clusion to such litigation. 


Irrespective of the type of litiga- 
tion, the basic job of the air carrier 
attorney, in the protection of his 
client, will be to bring about close 
liaison and co-ordination with insur- 
ance counsel, or retained counsel, for 
the most effective prosecution or de- 
fense of litigation arising out of the 
accident and to accomplish the task 
with maximum efficiency and minimum 
expense. In preparation for litigation, 
much use will be made of the steno- 
graphic record made at the Civil 
Aeronautics Board accident hearing 
as the basic blueprint to fashion a 
claim for damages. The air carrier 
attorney, in co-ordinating the defense, 
must keep in mind that the Civil 
Aeronautics Board is concerned solely 
with the determination of the cause of 
the accident for preventative purposes 
in the interest of safety, not in deter- 
mining legal liability. Because of this, 
the Civil Aeronautics 
graphic record may be lacking in ma- 
terial facts and circumstances having 
a bearing on the issue of legal lia- 
bility. It is in such instances that the 
attorney's supplemental investigation 

*The findings of probable cause by the 
CAB are not always in accord with those 
resulting in subsequent litigation. Compare, 
for example, the CAB accident investigation 
report SA 172, File No. 1-0075-48 of the 


Board’s steno- 
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becomes of paramount importance. 
The air carrier attorney must be alert 
from the beginning so that independ- 
ent investigation can develop and 
preserve the necessary facts and in- 
formation while it is available. 

[It would be entirely unrealistic to 
place blind reliance on the Civil Aero- 
nautics Board’s stenographic record; 
one who does so might well risk irre- 
trievable loss of evidence, which may 
later prove fatal in handling litigation.® 

In addition to the basic accident in- 
vestigation and hearing, and resultant 
personal injury and property damage 
litigation, that the air carrier attorney 
may find himself concerned with, as 
well as the coroner’s inquest that may 
be conducted, there are several ancil- 
lary proceedings of one kind or an- 
other that the air carrier attorney 
must be prepared to contend with as 
a result of accidents. These may be 
briefly described as follows: 

(1) In recent years it has not been 
uncommon for a committee or com- 
mittees of Congrss to hold hearings 
concerning accidents. Generally, these 
inquiries start within a few days after 
the accident and before very much is 
known of what occurred and why. 
Often testimony of speculative nature 
is received, and the air carrier in- 
volved may or may not be given an 
opportunity to be present or heard. 
Such inquiries must, of course, be 
taken into account and evaluated by 
the air carrier attorney and the of- 
ficials of the air carrier. 

(2) Criminal proceedings may re- 
sult from an accident, either because 
the accident was caused by the criminal 
act of some third party or because 
the air carrier or one of its employees 
may have violated a criminal statute. 
While there are no known examples 


Mount Carmel, Pennsylvania accident, re- 
leased August 2, 1949, with De Vito v. UAL, 
et al., 3 AVIATION CASEs { 17,581, 98 F. Supp. 
88 (1951). 
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The attorney is no substitute for ex- 
pert technical personnel in finding 
facts and drawing correct technical 
conclusions. He is essential to the eval- 
uation of the legal implications to be 
drawn therefrom and in properly 
preparing and presenting them in the 
proceedings which follow. This defi- 
nitely is not a job for a neophyte, the 
author states in his conclusion. 


of the latter, there are several of the 
former. The most widely known case 
was that occurring in the State of 
Colorado and involving the indict- 
ment, conviction and execution of John 
Gilbert Graham for the deliberate dy- 
namiting of an interstate aircraft for 
the purpose of murdering his mother, 
which crime also took to their death 
43 other people, including a crew of 
five.’ In such a situation the laboring 
oar obviously falls upon the prosecut- 
ing authorities, but the air carrier will, 
of necessity, furnish a substantial part 
of the evidence necessary for success- 
ful prosecution. 

(3) The federal government licenses 
many employees in the air transporta- 
tion industry. Among these are pilots, 
flight engineers, dispatchers and me- 
chanics. As a result of accidents, the 
Federal Aviation Administrator may 
bring a license revocation proceeding 
because of some act of commission or 
omission by an employee holding 
such a license.* The air carrier at- 
torney who participated in the in- 
vestigation will have considerable 
knowledge of the facts and may be 
called upon to participate in such a 
proceeding. 

(4) The government accident in- 
vestigation delves into many facets 
of an air carrier’s operation and may 


result in regulatory enforcement pro 
ceedings being brought at the con- 
clusion of the investigation as the 
result of finding a violation of some 
regulation, even though it may have 
had no bearing on the accident or its 
cause. 

(5) Conduct on the part of one or 
more employees of an air carrier 
which causes an accident may result 
in the air carrier taking disciplinary 
action by way of discharge, demotion 
or suspension of the employee in 
volved. Large segments of the air 
carrier employees are organized and 
represented by labor unions under the 
provisions of the Railway Labor Act, 
which statute provides for boards of 
adjustment to handle grievances. As 
a result of disciplinary action, the 
carrier may find itself faced with a 
grievance culminating in final and 
binding arbitration by a system board 
of adjustment. 

This brief description of the variety 
of problems resulting from an air car- 
rier accident and the legal problems 
involved makes apparent the indis- 
pensability of competent legal talent 
from the outset. While an attorney 
is no substitute for expert engineer- 
ing, operating and other technical 
personnel in finding facts and draw- 
ing correct technical conclusions, he 
is essential to the evaluation of the 
legal implications to be drawn there- 
from and in properly preparing and 
presenting them in the proceedings 
which follow. It is not a job for a 
neophyte, but requires a legal advisor 
and consultant with the capacity to 
rapidly recognize and deal with the 
divergent forces at work and the com- 
plex legal problems facing the air 
carrier. It is for these reasons that 
the well-organized air carrier includes 
in its investigation team one or more 


[The End] 


of its attorneys. 





"Graham v. Colorado, 302 P. 2d 737. 
*Dkts. S. R. 2168 and S. R. 2169, Brubaker 
and Olson, 19 CAB Reports 885; Lee, Admin- 
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225 F. 2d 950 (1955). 
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T,.LORIDA—A minor who has ob- 

tained a court decree removing 
nonage disabilities may be issued a 
general lines insurance agent’s li- 
cense.—Under Florida’s insurance 
laws, an applicant for such a license 
must be “a natural person of at least 
21 years of age.” However, circuit 
court judges sitting in chancery in 
Florida have the power and authority 
to remove disabilities of nonage for 
all minors over the age of 18. The 
Attorney General was asked whether 
such a removal of disabilities applied 
to issuance of an insurance agent’s 
license. 

The opinion relied on two Florida 
Supreme Court decisions. ‘The first 
had held that a minor whose disabili- 
ties of minority had been removed 
was entitled to take the bar examina- 
tions, even though the law required 
that an applicant must be 21 years of 
age. In the second case, the court 
ruled that a minor who had obtained 
a decree removing disabilities could 
apply and be examined for qualifica- 
tions to become a real estate salesman. 

In light of these decisions, the 
Attorney General ruled that “a 
natural person who has attained the 
age of 18 years and whose disabilities 
of nonage have been removed by the 
circuit court, is eligible, provided all 


Attorneys General 


other requirements of the insurance 
laws are complied with, to be licensed 
as a general lines insurance agent in 
this state.’—Opinion of the Florida 
Attorney General, July 27, 1960. 


NDIANA—An officer of a life in- 

surance company may be licensed 
as an agent for that company.—In- 
diana insurance statutes contain sev- 
eral different definitions for the term 
“agent.” The general definition calls 
an insurance agent “any person, firm 
or corporation, not being an officer or 
salaried home or department office 
employee of a company Bs 
under the “Life Insur- 
ance Agents” section, “The word 
‘agent’ as used in this article, shall 
mean any natural person authorized 
by law, and by an insurance company 
in writing, to solicit applications for 
life insurance ....” (Italics supplied.) 
The Attorney General states the rule 
is well established that the legislature 
may define, in a statute, words or 
phrases therein and may declare in 
the body of an act the construction 
to be placed thereon. He notes that 
a distinct modification of the meaning 
and application of the term “agent” is 
provided in the section pertaining to 
life insurance agents. Thus, there ap- 
pears to be no statutory prohibition 
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against licensing an officer of a life 
insurance company as an agent for 
that company. 


The fact that the Department of In- 
surance is already granting agent’s 
licenses to life insurance company of- 
ficers lends credence to the ruling, 
since the “administrative interpreta- 
tions placed by the Department upon 
the statute which it enforces and un- 
der which it operates is entitled to 
great weight in the construction of 
this Act.”—O pinion of the Indiana At- 
torney General, August 17, 1960. 


EW MEXICO —The Superin- 

tendent of Insurance has the 
right to entertain a proceeding in 
which an insurance company is 
charged with engaging in unfair 
methods of competition and unfair or 
deceptive practices.—The Insurance 
Department wanted to institute pro- 
ceedings against a mortgagee (who 
was also an insurance company) 
which was charged with unfair and 
deceptive practices when it refused to 
honor and place in effect a home owner’s 
policy tendered to it by a home owner 
to replace one already in existence. 


The Attorney General called atten- 
tion to the Trade Practice Regulation 
Act of New Mexico, which authorizes 
the Superintendent of Insurance to 
intercede and stop unfair trade prac- 
tices in the insurance business. “Per- 
sons” included under this act are “any 
individual, corporations, associations, 
partnerships, reciprocal exchanges, 
inter-insurers, Lloyds insurers, fra- 
ternal benefit societies, and any other 
legal entity engaged in the business 
of insurance, including agents, brokers 
and adjusters.” 

Because of the all-inclusive lan- 
guage of the statute, any insurance 
company or agency as such is subject 
to the sanctions provided in the act. 
It becomes immaterial whether an in- 
surance company or agency is also a 
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mortgagee or operates a mortgage 
house, since that part of the company 
engaging in the business of insurance 
comes within the controls set up by 
the legislation.—Opinion of the New 
Mexico Attorney General, June 13, 
1960. 


ORTH CAROLINA—A county 

may waive governmental im- 
munity by purchasing liability insur- 
ance for damage by reason of death or 
injury; however, a county does not 
have the authority to reimburse for 
injuries by means other than liability 
insurance.—A county attorney asked 
the Attorney General whether the 
county could reimburse a juror in- 
jured by the negligent act of a county- 
employed elevator operator. The county 
was not liable in tort because of the 
doctrine of governmental immunity, 
but the commissioners desired to 
reimburse the injured party for her 
medical expenses in view of the cir- 
cumstances of the accident. 

The Attorney General ruled that 
the county board of commissioners 
had no authority to make such a re- 
imbursement. North Carolina law 
provides that a county may waive 
governmental immunity from liability 
for damage by reason of death or in- 
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jury to person or property caused by 
the negligence of county employees 
by purchasing liability insurance. Such 
a waiver of immunity would be only 
in the indemnified amount of the in- 
surance. Since this statute provides 
a way and means for the county to 
protect its citizens from tortious acts 
by its employees, no other remedy is 
available. In absence of liability in- 
surance, governmental immunity pre- 
vails and the county 
are not authorized to voluntarily re- 
imburse injured persons.—O pinion of 
the North Carolina Attorney General, 
August 3, 1960. 


commissioners 


ORTH DAKOTA — Hospital 

service plans are within the 
jurisdiction of the Insurance Depart- 
ment and their rate increases are sub- 
ject to approval by the Insurance 
Commissioner.—Over the years a 
large hospital service plan had filed 
notice of rate increases with the Com- 
missioner of Insurance, leading the 
Commissioner to believe that his de- 
partment had jurisdiction over the 
rates of such associations. 

In October of 1959, the hospital 
plan association filed a rate increase 
in excess of 25 per cent, which 
disapproved by the Insurance Com- 
missioner after due consideration. 
The hospital association then chal- 


was 


a CREATING EXCESS LIABILITY_ 


policyholder when it has the absolute 
right to control the settlement of 
cases and the defense of lawsuits, nor 
can it take unwise gambles with his 
monies. The court, called upon to 
construe the situation, ordinarily must 
submit the questions of reasonable- 
fairness; good faith and other 
factors to a trier of fact to determine, 
based upon the evidence. Seldom is 


ness, 
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lenged the jurisdiction of the Com- 
missioner, claiming that he had no 
authority to regulate the rates for 
insurance plans of that type. 

The Attorney General noted the 
North Dakota code, which reads 
part: “The contracts by such corpo- 
ration with the subscribers for hospital 
service at all times shall be subject 
to the approval of the commissioner 
of insurance” and “All acquisition 
costs in connection with the solicita- 
tion of subscribers to such hospital 
service plan and administration costs 

. Shall be subject to the approval of 
the commissioner of insurance.” 


The ruling held that even though 
a question exists whether or not a 
hospital service plan is an insurance 
contract, the statutory language gov- 
erning such plans cannot be ignored. 
“The term ‘subject to the approval of 
the Commissioner of Insurance’ can- 
not be considered idle language,” says 
the Attorney General. Therefore, 
when rate increases are submitted to 
the Commissioner for his approval, he 
is authorized and obligated to examine 
the various criteria which go into the 
rate structure of hospital plan asso- 
ciations to determine whether or not 
such rate increases are justified.— 
Opinion of the North Dakota Attorney 


General, April 29, 1960. 


Continued from page 564 


a situation so clear that there is a 
complete dearth of evidence upon 
either side, and it would be unusual 
for such a situation to be resolved as 
a matter of law. The phrases “good 
faith” and “negligence” mean little by 
themselves; it is their application to 
a given factual situation by one quali- 
fied to weigh evidence which is deter- 


minative. [The End] 
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Law in the United States 

1959 Annual Survey of American 
Law. Edited by Albert H. Garretson. 
Oceana Publications, Inc., 80 Fourth 


Avenue, New York 3, New York. 
1960. 807 pages. 

This ambitious project has been 
conducted annually since 1942 by the 
New York University Law Center. 
The bound volume is a collection of 
the survey articles which appeared in 
several issues of the New York Uni- 
versity Law Review. 

Of special interest is the section on 
insurance law. The variable annuity 
problem finally reached the Supreme 
Court for determination in 1959. The 
majority opinion held that variable 
annuity insurance which places all 
the risk on the annuitant and none 
on the company is not the insurance 
conceived of in popular understand- 
ing and usage. A concurring opinion 
emphasized the need for full disclos- 
ure of the practices and personnel of 
companies formed to invest other 
people’s money. Since this was the 
predominant risk in the variable an- 
nuity, it brought that business within 
the contemplation of the securities 
regulation by the federal government. 


The survey also deals with new 
problems in indemnity insurance and 
with the age-old problem of excess 
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insurance coverage. Also considered 
is the growing field of law relating 


to recovery for sonic boom damage. 


Insurer's Statistics 

1960 Life Insurance Fact Book. In- 
stitute of Life Insurance, 488 Madi 
son Avenue, New York 22, New York. 


1960. 128 pages. 
This reference book is crammed 
with the facts and statistics of life 


insurance in the United States. An 
annual project of the Institute of Life 
Insurance, this work, with the aid of 
comprehensive tables and graphs, sets 
forth the basic statistical information 
in the field. The major portion of the 
book covers the business of legal re 
serve life insurance companies. Use 
ful to anyone researching for life 
insurance information, this book in- 
cludes the statistics on every area from 
cost factors to mortality tables. 


For the Future 


Energy and Man, A Symposium. 
Appleton-Century-Crofts, Inc., 35 West 
32nd Street, New York 1, New York. 
1960. 113 pages. $3.75. 

Man only discovers what 
superior intellect knew to exist. Oil, 
one of nature’s endowments, is the 
particular source of energy under dis- 
cussion in most of the papers in this 
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some 


book, but running through all of them 
is the speakers’ concern for a source 
of energy for the future. Nuclear 
energy is another of nature’s endow- 
ments which the additional 
attribute of being an inexhaustible 
Man does not al 
ways put his discoveries to uses for 
the benefit of mankind—the end 
which a superior intellect must have 


has 


source of energy. 


intended—as witness the first uses of 
the atom were those of destruction. 
The five papers in this book, however, 
discuss the uses of these natural 
sources for the ultimate good of 
mankind. They were presented at a 


symposium at Columbia University, 
commemorative of the centennial of 
the oil business in the United States. 

The papers are presented by Allan 
Nevins, Robert G. Dunlop, Edward 
Teller, Edward S. Mason and Herbert 
Hoover, Jr. 


ARTICLES 


Articles of interest in other 
legal publications 


scpkaanie | 


Health Insurance 
in the past have 
capable of devising 
both public and private—to cope with 
temporary imbalances between supply 
and demand without destroying the 
producers’ essential freedom or the 
marketplace. Our central question at 
this point is: What methods and what 
machinery are available, within the 


\mericans 
shown themselves 


mechanisms 


THE COVERAGE_ 


templated litigation. The miscarriages 
to which Justice is subject, by reason 
of surprises and disappointments in 
evidence and witnesses, and through 
mistakes of juries and errors of Courts, 
even though only occasional, admonish 
Lawyers to beware of bold and con- 


Books and Articles 


private economy, to control irrespon- 
sible cost practices? 

One reasonably effective method of 
controlling medical 
cost is through closed-panel practice 


some forms of 

the structure wherein the insurance 
function and the provision of actual 
care are assumed by the same organ- 
ization. In some cases the regulatory 
mechanism has been developed by a 
carrier, in others by a medical society, 
in another by a union-management 
welfare fund. 

The respect to 
employee health insurance plans may 
be stated as 


maior issues with 


follows: Is there cause 
for concern that the recent inflation- 
trends in health insurance will 
undermine even the presently inade- 
quate benefit structure, let alone pro- 
hibit further improvement? If this 
concern is justified, what can be done 
about it? Is there any alternative to 
devising administrative machinery for 


ary 


controlling costs and quality, consid- 
ering the interests of both the providers 
and medical care? Can 
the third-party mechanism of health 
insurance be enhanced to serve this 
role and thus become what Odin 
\nderson has aptly called a “third 
force” stabilizing 


relations ? 


consumers of 


consumer-vendor 
If not, can voluntary health 
insurance survive under a completely 
“hands off’ policy?’—Anne R. Somers 
and Herman M. Somers, “Health In- 
surance: Are Cost and Quality Con- 
trols Necessary?” Industrial and Labor 
Relations Review, July, 1960. 


Continued from page 534 


fident assurances to Clients, especially 
where the employment may depend 
on such assurance.” 

The breach of the Eighth Canon of 
the ABA and the CSBA creates the 
ethical problem that I would like to 
mention. I call the unhappy result of 
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this breach, the “‘over-sell.”” The over- 
sell is usually the result of the hard- 
sell action ; it can be caused by a willful 
or careless act, or it can be caused by 
saying too much and at the wrong 
time. We recognize it when we see 
and hear the carnival huckster or the 
used-car salesman, the auctioneer or 
the sidewalk pitchman. 

But the over-sell can be subtle in 
quality, insidious in nature—that’s the 
way it usually starts. Weirdly enough, 
it can be accomplished simply by obey- 
ing the adage, “Silence is golden.” 
Your prospective client has already 
read of your latest victories in the 
newspapers. You have been highly 
recommended by former clients and 
local doctors as the “one man” who 
can achieve the adequate verdict. He 
enters your office with stars in his 
eyes and hope in his billfold. He 
first glimpses the plastic skeletal 
models behind your desk—the stars 
get brighter! Then he sees the photo- 
copies of claim drafts from previous 
settlements under your glass desk- 
top—the hope in his billfold climbs 
higher! Your attitude is suave—dig- 
nified—confident. This is the soft sell. 
The backdrops are in place, the house 
lights grow dim, the curtain rises and 
the play is on. You don’t need to 
raise your voice or, in fact, to say a 
word—he believes! 

The play’s opening line is a ques- 
tion. It’s so simple that it can be 
answered in only three words; but 
it’s a trap. The question—“How 
much can I get?” Answer that ques- 
tion in dollars, and both you and I 
will regret it later. If you are foolish 
enough to answer his question with- 
out a full investigation of his acci- 
dent, you have not only violated the 
Eighth Canon of Ethics, but you have 
conceived a Frankenstein monster 
that will live on to plague both of us. 
You have set the value pattern from 
which retreat becomes more difficult 
with each passing day. If you failed 
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to “advise him of the surprises and 
disappointments in evidence and wit- 
nesses,’ if you didn’t warn him of 
“the mistakes of juries and errors of 
the courts,” you have completed the 
over-sell. You have conceived and 
fostered an ethical problem in claims 
adjustment, and your client is now 
an oversold client. 

In response to settlement offers, 
the insurance company hears that old 
familiar phrase—‘“I can’t control my 
client.” It’s no wonder! If you think 
you are having difficulty at this point, 
wait until the end of the first trial 
day after he’s seen you at work. He’s 
the star in a colorful dra- 
matic production. For the first time 
in his life he feels his own impor- 
tance, and there’s no stopping him 
now. He wants to see this thing 
through to the bitter end; your efforts 
to negotiate what you believe to be 
a good disposition of the case become 
futile. Settlement becomes impossi- 
ble. Instead of the certain settlement, 
we both must accept the uncertain 
verdict which, as we both know, proves 
expensive for each of us. By your 
advice before investigation, and your 
silence instead of a warning, you have 
broken one of the canons of our pro- 
fessional ethics; and you have cre- 
ated an ethical problem in claims 
adjustments—the oversold client. 


become 


The plaintiff attorney can easily 
avoid the problem which results, by 
heeding the advice contained in the 
Eighth Canon: (1) Counsel with the 
client on both the merits and demerits 
of his (2) tell him about the 
mistakes of juries and surprises in 
evidence; (3) settlement 
offers with him promptly; and (4) 
don't. advise your client until you 
have completed your initial investi- 
gation. The avoiding of the problem 
will mean quicker settlements and 
fewer trials, more income and less 
expense, more leisure time and fewer 
coronary cases for all of us. 


case ; 


discuss all 
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NEGLIGENCE 


Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 


Liability of Municipality— 

Wrongful Act of Policeman 
A municipality is liable under general 
principles of respondeat superior for 
injuries resulting from the active neg- 
ligence or intentionally wrongful act 
of any of its employees without re- 
gard to the wrongdoer’s level of im- 
portance in the governmental structure. 
New Jersey. 


The New Jersey Supreme Court 
ruled recently that the scope of muni- 
cipal tort liability should be extended 
to include the wrongful acts of all 
municipal employees, thereby over- 
ruling existing precedent under which 
liability had been imposed only for 
the acts of those municipal employees 
who held positions of general au- 
thority. This ruling was handed 
down in an action brought by the 
plaintiff to recover for injuries sus- 
tained when he was shot in the back 
by a uniformed reserve duty police 
officer appointed by the chief of police 
of the Borough of Keansburg. On 


Negligence 


the evening when the incident giving 
rise to this litigation occurred, the 
plaintiff, who was then 17, became 
engaged in a heated argument with 
several other men outside a Keans- 


burg tavern. At this point, two re- 
policemen emerged from the 
tavern and attempted to intervene. 
When one of the officers approached 
him with nightstick in hand, the plain- 
tiff became frightened and ran. He 
had reached the middle of the street 
when the officer drew his revolver 
and fired. The bullet entered the 
plaintiff's body near the middle of his 
back and came out through his chest, 
collapsing his right lung and fractur- 
ing one of his ribs. 


serve 


Both the officer and the borough 
were named as defendants. Liability 
of the borough was based upon (1) 
its alleged negligence in authorizing 
and sanctioning—through its chief of 
police—the arming of the officer with 
a revolver without having adequately 
trained him in its use, and (2) the 
plaintiff’s claim that the doctrine of 
respondeat superior imposed responsi- 
bility on the borough for the negli- 
gent shooting committed in the course 
of its employee's duty as a reserve 
policeman. 
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At the close of the trial, the action 
against the borough was dismissed 
on the grounds that under the exist- 
ing New Jersey law the negligence 
of the officer was not imputable to 
the borough under the principle of 
respondeat superior, and that the evi- 
dence had failed to disclose any inde- 
pendent negligence chargeable to the 
municipality itself. This result was 
reversed by an intermediate appellate 
court, which held that the evidence 
sufficient to support a finding 
that the borough itself, through its 
responsible officials, had been guilty 
of active wrongdoing in allowing an 
inadequately trained person to handle 
and use a revolver while engaging in 
public police duties. 
is reported at 9 NEGLIGENCE CASES 
(2d) 1373.) Because of its opinion 
as to the importance of the questions 
involved, the supreme court granted 
certification. 


was 


(This decision 


Although the supreme court agreed 
with the appellate court that a jury 
question had been presented on the 
plaintiff’s claim that the borough had 
participated through its chief of police 
in the negligent placing on duty of 
an armed but improperly trained off 
cer, it felt that a the 
second ground for recovery asserted 
by the plaintiff was necessitated by 
the desirability of revising the pres 
ent New Jersey rule as to the tort 
liability of municipalities. The court 
said, in part: 


discussion of 


“Our rule, which limits the liability 
of a municipality for negligent acts 
of commission to where the 
wrongdoer occupies such a position of 
general authority as to warrant the 
conclusion that the entity itself acted 
or participated in the action, is an 
anomaly. The rule is so artifi- 
cial and unjust that it constantly sends 


instances 


the courts in particular cases on a 
deep and liberal search through the 
facts to find higher echelon 
employee who may be said to have 


596 


some 


participated in the negligent act of 
the level em 
All corporate entities, govern- 
and 


commission of lower 
ployee. 
otherwise, as artificial 
creatures accomplish their purposes 
through human agents. Subject to 
the requirement that the negligence 


mental 


must be active rather than passive, so 
long as the actual tortfeasor commits 
the wrong within the scope of his au 
thorized duties, there is no persuasive 
reason in law or morality which should 
distinguish one servant or agent from 
another as a means of imposing lia 
bility on the municipal principal or mas 
ter when no such requirement exists as 
to the ordinary corporation. . 

The court concluded: 

“In order to achieve a proper re 
sult in a case such as the present one, 
it is not to deal with the 
basic rule of governmental immunity, 
i.e., that no liability to respond in 
damages 


necessary 


exists except in cases of 


active wrongdoing. Our concern is 
to make that rule an effective instru 
ment for the accomplishment of jus 
tice where innocent persons are injured 
through the special kind of 
gence which imposes liability. 


negli 
This 
can be done only by eliminating the 
distinction between the type of agent 
whose will bring about 
municipal liability and the type whose 


negligence 


negligence will vicariously make the 
ordinary corporate employer respons- 
ible. In our judgment, the time and the 
social necessity for bringing the rules 
into harmony have arrived. Accord- 
ingly, we hold that where negligent acts 


of commission form the basis of the 
claim against a municipal corpora- 
tion, the issue of obligation to re 


spond in damages shall be determined 
principles of respondeat 
\ll earlier cases to the con 


on general 
superior 
trary may no longer be considered as 
the law of the State.’—McAndrew 
et al. v. Borough of Keansburg. New 
Jersey Supreme Court. June 28, 1960. 
11 NeGLIGENcE Cases (2d) 471. 
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Liability of Contractor— 
Intervening Negligence 


The fact that an intervening act of neg- 
ligence has combined with the defend- 
ant's antecedent negligence to cause 
the plaintiff's injury will not absolve the 
defendant from liability if he had rea- 
son to anticipate such an intervening 
act. Massachusetts. 


This action was brought by a seven- 
year-old boy to recover for injuries 
which resulted when a playmate al 
lowed an axe, owned by the defendant 
roofing contractor, to drop on his 
hand. On the day ot the accident, 
the defendant’s workmen left an axe 
leaning against one of several barrels 
of roofing tar which were left in a 
courtyard separating the apartment 
house in which the plaintiff’s family 
lived from an adjoining building. 
Shortly afterward, the plaintiff and 
two other boys began playing near 
the tar barrels. One of the boys picked 
up the axe and began chopping at 
the tar on the side of one of the bar 
rels, and as the plaintiff reached down 
to get some of the loosened tar, the 
axe slipped out of the other’s grasp, 
falling upon and injuring the plain 
tiff’s fingers. 

The case was tried before a jury 
which returned a verdict for the plain 
tiff. On appeal to the Massachusetts 
Supreme Judicial Court, the defend 
ant asserted as grounds for reversal 
the intervening act of the axe-wielding 
child, the fact that the plaintiff was a 
trespasser with respect to the defend 
ant’s tar barrels and axe, and the trial 
court’s refusal to instruct the jury 
that the doctrine of attractive nuisance 
is not recognized in Massachusetts. 

In affirming the lower court result, 
the supreme court first ruled 
intervening act of the plaintiff’s friend 
did not excuse the defendant’s negli 
gence in allowing the axe to remain in 
the courtyard. 


The court said: 


Negligence 


that the 


“We are of the opinion that the 
jury could have found that the de- 
fendant was negligent in leaving the 
axe where it did, having in mind that 
it knew, or ought to have known, that 
children customarily played in the 
courtyard. \nd the fact that 
there was intervening negligence or 
wrongful conduct on the part of the 
plaintiff's companion would not 
necessarily relieve the defendant from 
the consequences of such negligence. In 
Lane v. Atlantic 
Works, 111 Mass. 136, it was said . 


the leading case of 


‘The act of a third person, intervening 
and contributing a condition necessary 
to the injurious effect of the original 
will not the first 
wrongdoer, if such act ought to have 


negligence, excuse 
been foreseen. The original negligence 
still remains a culpable and direct cause 
of the injury. The test is to be found 
in the probable injurious consequences 
which were to be anticipated, not in 
the number of subsequent events and 
agencies which might arise.’ . . . There 
may, of course, be situations where 
the conduct of the third person is 
such that the defendant is not bound 
to anticipate it. But the case at 
bar is not of this type; rather it be- 
longs to the class of cases illustrated 
by the Lane and similar cases . 

Turning to the defendant’s claim 
that the plaintiff's recovery was bar- 
red by his status as a trespasser, the 
court ruled that the evidence did not 
warrant a holding that the plaintiff 
was a trespasser as a matter of law, 
and that the question of his status 
had been correctly submitted to the 
jury under proper instructions. 

The court concluded by holding that 
the trial judge had not erred in re- 
fusing to instruct the jury that “[t]he 
doctrine of attractive nuisance is not 
recognized under Massachusetts law.” 
\lthough the court that the 
requested instruction was undoubtedly 
“as an abstract proposition 
it was of the opinion that 
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noted 


correct 


of law,” 








“St does not follow that the defendant 
was entitled to this instruction, It 
does not appear that the doctrine had 
ever gotten into the case and a dis- 
cussion of it would have been aca- 
demic and, perhaps, confusing. The 
plaintiff's case was based on negli- 
gence, not nuisance Smith 
et al. v. Eagle Cornice and Skylight 
Works. Massachusetts Supreme Judi- 
cial Court. June 6, 1960. 11 NEGLI- 
GENCE Cases (2d) 379. 


Injury at Church Bingo Game— 
Loss of Charitable Immunity 


The general immunity from tort liability 
enjoyed by a charitable or religious 
organization does not relieve it of the 
consequences of its negligence in the 
operation of a profit-making activity 
which is not an essential function of 
the organization. Ohio. 

The plaintiff in this action against 
the trustee of a church alleged that 
she had sustained serious and per- 
manent injuries to her spine when a 
metal chair located in the church had 
collapsed as she had attempted to sit 
down to play a church-sponsored game 
of bingo. She alleged further that 
she had paid an admission charge of 
$1 in hopes of receiving some of the 
prize money awarded winners, and 
that the game, open to the public, 
was operated by the church for money- 
raising purposes. It was established 
at the trial that the plaintiff was not 
a member of the church and that she 
had come there for the sole purpose 
of playing the game, which was regu- 
larly conducted at intervals on the 
church premises. There was no show- 
ing that the plaintiff was a recipient of 
any charitable or religious ministra- 
tion dispensed by the church. Al- 
though the defendant conceded that, 
as trustee, he was responsible for the 
administration of financial affairs of 
the church, he denied that the church 
was liable on the ground that it was 
protected by the traditional immunity 
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from tort liability afforded religious 
and charitable institutions. 


A jury trial resulted in a verdict 
and judgment for the plaintiff. The 
lower court judgment was affirmed 
by an Ohio Court of Appeals which, 
finding its affirmance in conflict with 
a decision reached by another inter 
mediate appellate court, certified the 
case to the Ohio Supreme Court for 
review and determination. 


In affirming the court of appeals’ 
decision, the supreme court said: 


“It might be that this case could 
be decided on the basis that plaintifi 
was a stranger to any religious or 
charitable ministrations of . [the 
church] and hence was not precluded 
from maintaining and succeeding in 
her action. However, we prefer 
to place our decision on a somewhat 
broader ground. 

“Immunity from civil liability for 
negligence accorded to charitable in- 
stitutions, including religious organ 
izations, depends upon the actual 
devotion of the institution to chari 
table purposes, and a charitable insti- 
tution is liable for negligence in the 
operation of a business enterprise for 
profit not directly related to the pur 


pose for which... [it] was organized.” 


After citing a number of holdings 
to this effect from other jurisdictions, 
the court continued: 


“In carrying on the game of bingo 
for a substantial profit [the 
church] engaged in a business enter- 
prise disassociated from the purpose 
for which it was organized. . . . [Bly 
conducting the game of bingo as a 
large scale moneymaking proposition, 
the church stepped out of its ordi- 
nary and accepted sphere and thereby 
lost the immunity from tort liability 
it might have asserted in different 
circumstances.” —Blankenship v. Alter. 
Ohio Supreme Court. June 1, 1960. 
11 NEGLIGENCE Cases (2d) 381. 
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AUTOMOBILE 
Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Omnibus Coverage— 
Employee Exclusion 


Where a liability policy excludes cover- 
age of ‘‘any employee of the insured,” 
employees of the named insured are 
precluded recovery under the policy 
against either the named insured or 
any other party who attains the status 
of an insured within the policy's omni- 
bus clause. Texas. 


This action was brought by an oil 
company as an “insured” under the 
omnibus coverage of a liability policy 
for a declaratory judgment as to the 
insurer’s obligation to defend a per- 
sonal injury suit against the oil com- 
pany by a driver for the trucking 
firm which was the named insured 
in the policy. The employee’s suit 
was based on injuries received on the 
oil company’s premises, when a tank 
truck driven by him exploded as it 
was being filled with a load of diesel 
fuel. 


At the time of the accident, the 
truck involved was insured under a 
comprehensive 
policy issued to the trucking firm. 
The policy provided liability coverage 
and stated that “[t]he unqualified 
word ‘insured’ includes the named in- 
sured and also includes any per- 
son while using an owned automobile 
or a hired automobile and any per- 
son or organization legally responsible 
for the use thereof, provided the actu- 
al use of the automobile is by the 
named insured or with his permis- 
Excluded from coverage 
were (1) “any obligation for which 
the insured or any carrier as his in- 
surer may be held liable under any 


general automobile 


sion 


Automobile 


workmen’s compensation, unemploy- 
ment compensation or disability bene- 
fits law, or under any similar law”; 
or (2) “bodily injury to or sickness, 
disease or death of any employee of 
the insured arising out of and in the 
course of his employment by the in- 
sured ....” The policy also contained 
the statement 
of Interests” 


headed “Severability 
that “[t]he term ‘in- 
sured’ is used severally and not col- 
lectively, but the inclusion herein of 
more than one insured shall not oper- 
ate to increase the limits of the com- 
pany’s liability.” 


Although it conceded that the oil 
company had " the tank 
truck when the explosion occurred, 
and was therefore an “insured,” the 
insurer denied liability on the ground 
that the injury to the truck driver 
was excepted from policy coverage 
by the exclusion relating to 
employee of the insured.” 


been “using” 


“any 


In reply, the oil company argued 
that the severability of interests clause 
in effect provided that the term “in- 
sured” as used throughout the policy 
was to be considered as referring only 
to the particular party who happened 
to be seeking protection as an “in- 
sured,’ and that under this construc- 
tion the exclusion applied only to 
employees of the oil company. 


After both parties had moved for 
summary judgment, the trial court 
sustained the insurer’s motion on the 
ground that the employee exclusion 
relieved it of any obligation arising 
out of the injury to the truck driver. 
This result was reversed by the Texas 
Court of Civil Appeals, which found 
that the exclusionary language was 
susceptible to either of the interpre- 
tations urged by the parties. Apply- 
ing the rule that ambiguities in insur- 
ance policies are to be resolved in 
favor of the insured, the court con- 
strued the phrase “employee of the 
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insured” as meaning “employee of 
the insured against whom a claim is 
made.” (This decision is reported at 
17 AuToMOBILE Cases (2d) 45.) 


On appeal, a majority of the Texas 
Supreme Court, disagreeing with the 
court of appeals, ruled that no am- 
biguity existed, and that “[|s]ince the 
language is plain and unambiguous 
there is no occasion for construction, 
and the language must be given its 
plain meaning. The rule of liberal 
construction in favor of the insured 
applies only when the contract is am- 
biguous and susceptible of more than 
one interpretation.” 

The court continued: 

“The exact question involved is one 
of first impression in this jurisdiction. 
There is a split of authority in other 
jurisdictions, but the weight of au- 
thority is that if the injured party is 
the employee of any person who is 
insured under the policy, the em- 
ployee exclusion is applicable although 
he may not have been an employee 
of the person committing the tort.” 


Although the court noted that all 
but two of the cases cited by the in- 
surer as authority for this interpreta- 
tion of the employee exclusion were 
decided prior to 1955, when the sev- 
erability of interests clause was added 
to all standardized policies, and that 
neither of the two contained the clause, 
it was of the opinion that the same 
result would have been reached in 
those cases even if the policies in- 
volved had contained the severability 
clause. 


The court concluded: 


“In the policy involved here there 
is no ambiguity in the exclusion clauses 
and no inconsistency is shown be- 
tween the exclusionary clauses and 
the ‘severability of interests’ clause 
in the policy. The clear and unam- 
biguous terms of the policy leads 
[sic] us to hold that no employee of 
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the named insured engaged in the 
named insured’s business can recover 
on the named insured’s policy against 
anyone included as an additional in- 
sured.” 


Two members of the court dis- 
agreed with the majority decision. 


The dissenting opinion stated, in part: 


cited in the 
involves a_ policy 


“None of the 
majority opinion 
containing the severability of inter- 
and there 
one prior decision which is 
squarely in point. The contract in 
General Aviation Supply Co. v. Insur- 
ance Co. of North America, 181 F. 
Supp. 380, did include such a provi- 
sion, and it held that the em 
ployee exclusion had no application 
to a claim asserted by an employee of 
the named insured against an addi 
tional or omnibus insured. After dis 
tinguishing Simpson v. American 
Automobile Insurance Co., [17 Avuto- 
MOBILE CASES (2d) 1212] Mo. App., 
327 S. W. 2d 519 [cited by the insurer 
in the present case], by pointing out 
that the policy in that case did not 
contain the severability clause, the 
court said: 


cases 


ests clause, seems to be 


only 


Was 


“*The logical theory for the em 
ployee exclusion is to prevent employees 
of the tort feasor from suing his [sic] 
employer for injuries received thru 
his employer's negligence. A reason 
for this is that employees are usually 
covered by workmen’s compensation 
and can recover from the employer, 
with or without negligence. When 
negligence is committed by other than 
his employer, the logic for the exclu- 
sion disappears. If the insurer wishes 
to further exclude its liability, it could 
clearly so state in its contract and 
its failure to do so should be strictly 
construed. Especially is this true 
when the policy contains a severabil- 
ity clause, for there it can be implied 
that the insurer is actually recogniz- 
ing a separate obligation to others, 
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distinct and apart from the obligation 
it owes to the named insured. ii 


The dissent concluded: 


“Even prior to 1955 there was re- 
spectable authority for the proposi- 
tion that the rights of each insured 
under the policy are to be determined 
as if there were no other person pro- 
tected thereby, and it seems clear to 
me that the severability clause was 
added for the purpose of removing 
any doubt as to the intention of the 
parties in that respect. Under the 
facts of the present case, ‘the insured’ 
is respondent |the oil company]. |The 
injured driver] not 
ployed by respondent, and his suit 
not for 
which respondent or any carrier as 
its insurer may be held liable under 
the workmen’s compensation law or 
any similar law. In my opinion the 
claim does not fall within the policy 
exclusions, and I would affirm the 
judgment of the Court of Civil Ap- 
peals.”—Transport Insurance Company 
v. Standard Oil Company of Texas. 
Texas Supreme Court. June 22, 1960. 
20 AUTOMOBILE CAseEs (2d) 341. 


Was em- 


does involve an obligation 


Uninsured Motorist Coverage— 
Arbitration Requirement 


Where a policy affords the insured pro- 
tection against accidents involving un- 
insured motorists, provisions which state 
that coverage will be suspended if the 
insured fails to arbitrate all disagree- 
ments as to recovery under the policy, 
or obtains a judgment against an un- 
insured party, are void as against pub- 
lic policy. Oklahoma. 


This action the 
insured under a liability policy issued 
by the defendant, which contained, in 
an endorsement headed “Family Pro 
tection Against Uninsured Motorists,” 


was brought by 


the defendant’s agreement “[t]o pay 
all sums which the insured shall be 
legally entitled to recover as damages 
from the owner or operator of an un- 


Automobile 


insured automobile because of bodily 
injury sustained by the insured caused 
by accident while this endorsement is 
in effect and arising out of the owner- 
ship, maintenance or use of such auto- 
mobile; provided that for the purpose 
of this endorsement determination as 
to whether the insured shall be legally 
entitled to recover such damages and 
if so entitled the amount thereof shall 
be made by agreement between the 
insured and the Exchange [defend- 
ant] or, in the event of disagreement 
by arbitration.” 


Recovery under the endorsement 
was conditioned on compliance with 
all its terms—including submission 
of all disagreements to arbitration in 
accordance with the rules of the Ameri- 
can Arbitration Association—and cov- 
erage was excluded of “bodily injury 
of an insured with respect to which 
such insured or his representative 
shall, without the written consent of 
the Exchange, make any settlement 
with or prosecute to judgment any 
action against any person or organi- 
zation who may be legally liable 
therefor.” 


While the policy was in force, the 
plaintiff was injured in a collision 
uninsured After 
several unsuccessful attempts to ne- 
gotiate a settlement under the policy, 
the insurer requested that the matter 
be submitted to arbitration. This re- 
quest was refused, and the plaintiff 
notified the insurer that it was insti- 
tuting a personal injury action against 
the uninsured motorist. This action 
resulted in a judgment for the plain- 
tiff, who then brought the present 
action against the insurer to recover 
the amount of the judgment. 


with an motorist. 


The trial court sustained the in- 
surers demurrer to the complaint, 


holding that the arbitration agree- 
ment was unenforceable, that the 


plaintiff's judgment against the unin- 
sured motorist was not binding on the 
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insurer since it had not been a party 
to that action, and that the insurer 
was entitled to relitigate both the 
question of the uninsured motorist’s 
liability and the amount of damages 
suffered by the plaintiff. 

In reversing 
the Oklahoma 
considered the 


the lower judgment, 
Supreme Court first 
effect of the arbitra- 
tion agreement. The court ruled that 
the arbitration provision “prohibited 
the insured from having a judicial 
examination and determination of the 
legal liability of the uninsured motorist 
and the amount of damages she was 
entitled to recover,’ and was there- 
fore “contrary to public policy and 
unenforceable.” 


The court next held that the pro- 
vision barring the insured from tak- 
ing court action against the uninsured 
motorist was similarly invalid under 
the provision of an Oklahoma statute 
that “[e]very stipulation or condition 
in a contract, by which any party is 
restricted from enforcing his rights 
under the contract by the usual legal 
proceedings in the ordinary tribunals, 

is void.” 

Regarding the insurer’s contention 
that if the arbitration agreement and 
the no-action clause were void, all of 
the endorsement’s provisions were 
void, the court said: 


“The insured paid consideration for 
the insurance and essential part of 
the contract was insurance coverage, 
not the procedure for determining lia- 
bility. Exchange prepared the policy 
and is charged with knowledge that 
stipulations to arbitrate future con- 
troversies are unenforceable and con- 
tracts restricting a party thereto from 
enforcing his rights by the usual legal 
proceedings in the ordinary tribunals 


are void. If insurer imposed provi- 
sions in the policy which were unen- 
forceable and void it cannot deny 
liability under the insuring agreement 
because of the unenforceable and void 
provisions. Such provisions cannot 
invalidate or hold for naught a liabil 
ity which the insurer agreed by con 
tract to assume. A contrary rule 
would, in effect, be giving legal force 
to provisions which are unenforceable 
and void. We therefore hold the in 
suring agreement dealing with unin 
sured motorists’ coverage is not void.” 

In conclusion, the court ruled that 
the trial judge had erred in holding 
that the was entitled to re- 
litigation of the issues decided in the 
plaintiff's action against the unin- 
sured motorist. 


insurer 


The court said: 


“Exchange agreed to pay all sums 
plaintiff was legally entitled to re 
cover as damages. The judgment 
against the uninsured motorist deter- 
mined that plaintiff was entitled to 
recover from an uninsured motorist 
and established the amount she was 
entitled to recover. Exchange cannot 
now say, under the facts in this case, 
that it is entitled to relitigate these 
issues when it agreed to pay that 
which has already been determined. 
We therefore conclude the question 
of damages and legal liability of the 
uninsured motorist may not be reliti- 
gated in the present action and that 
the judgment against the uninsured 
motorist 
therein determined, subject, however, 
to any defenses Exchange might have 
against it.”—Boughton v. Farmers In- 
surance Exchange. Oklahoma Supreme 
Court. June 28, 1960. 20 AutTomo- 
BILE Cases (2d) 366. 


is conclusive of the issues 


The life insurance company investment in real estate totaled $3,786 million 
on June 30, an increase of $116 million in the first half of the year and 
$264 million more than a year ago, the Institute of Life Insurance reported. 
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FirE 
Summaries of Selected Deci- 
sions Recently Reported by 
CCH FIRE-CASUALTY _IN- 

| SURANCE REPORTS 


Electrical Equipment Insurance— 
Act of God as ‘‘Accident’’ 

Destruction of property by lightning or 

other act of God is an ‘‘accident’’ with- 

in the coverage of a policy insuring 
against accidental damage to the prop- 
erty. Georgia. 

This action was brought by the in 
sured to recover under a policy cov- 
ering accidental damage to a motor 
and generator owned by him. In his 
complaint the insured alleged that the 
above equipment was “hit by light- 
ning causing a sudden and 
accidental burning out of the 
erator and motor and rendering the 


gen- 


same completely valueless except for 
scrap.” The insurer demurred to the 
complaint on the ground that destruc- 
tion by lightning or other act of God 
was not an accident within the cov- 
erage of the policy. The trial court 
overruled the demurrer, and the in- 
surer appealed to the Georgia Court 
of Appeals, contending that its posi- 
tion was supported by the court of 
appeals’ decision in Ohio Hardware 
Mutual Insurance Company, v. Sparks, 
57 Ga. App. 830 (1938). 

In affirming the lower court’s over- 
ruling of the demurrer, the court said: 

“The Sparks case involved damage 
to a stationary unoccupied car as the 
result of a telephone pole falling upon 
it during a tornado and the question 
there was whether this was a collision 
within the policy provisions covering 
accidental After detailed 
consideration the court concluded that 
it was not. The court thereupon, 
seemingly as an aside, made the fol- 
lowing statement, page 834: “The 
definition, as made in the policy itself, 


collision. 
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is that the collision in contemplation 
must be an accidental collision. Mani- 
festly, the storm or tornado was not 
an accident, but was an Act of God.’ 
The court then cited Ohlen v. Atlanta 
& West Point R. Co., 2 Ga. App. 323, 
328 and went on to say: ‘Likewise, 
the falling of the pole, being entirely 
disconnected from human agency or 
mere gravity acting upon weakness, 
but resulting from the 
force of the storm or tornado, was 
not an accident.’ It is clear to 
this court that these statements made 


irresistible 


in the Sparks case were made as inad- 
asides and under a miscon- 
ception as to the relativity of the 


matters considered in the Ohlen case. 


vertent 


It is equally clear to us that such 
statements where interpreted to mean, 
with respect to an insurance policy 
covering accidental damage, that dam- 
age caused by an Act of God cannot 
were 
enunciation of the law. 


not a correct 
Therefore in 
so far as the Sparks case may be so 
interpreted, it is hereby 
overruled.” 

\fter pointing out that the Ohlen 
distinguishable the 
action in that it did not in- 
construction of “accident” as 
used in an insurance policy but was 
a holding as to the nonliability of a 
common carrier for [ 


be an accident, 


expressly 


case was from 
present 


volve 


destruction of 
goods by an act of God, the court said: 

“In the case now before this court, 
the petition alleges that the generator 
and motor were insured against acci- 
The policy of insur- 
ance, made a part of the petition, 


dental damage. 
shows: ‘In consideration of the pre- 
mium, the company agrees with the 
insured respecting loss from an Acci- 
dent, as defined herein To pay 
for loss on the property of the In- 
sured directly damaged by such acci- 
dent The policy further 
defines accident, and the only relevant 
provision is as follows: ‘As respects 


(Continued on page 605) 
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LIFE 
Summaries of Selected Decisions 
Recently Reported by CCH 
LIFE INSURANCE REPORTS 


Accident Benefits— 
Aggravation of Previous Injury 


Where a health and accident policy in- 
sures against disability arising from 
“accidental bodily injury which is the 
sole cause of the loss,’’ recovery will be 
denied an insured whose disability re- 
sulted from an injury which aggravated 
a pre-existing injury. West Virginia. 
This action was brought by the in 
sured to recover disability benefits 
under an accident and health policy 
issued by the defendant. The insured’s 
disabling injury allegedly occurred 
when he slipped while attempting to 
enter a car, striking his head on the 
doorframe. 
the insured examined by his 
family physician, who directed him to 
a hospital for X rays and other exam 


On the following day, 
was 


inations. These examinations revealed 
that the insured was suffering from 
a previous condition diagnosed as “a 
pre-existing degenerative disc disabil- 
ity causing narrowing of the disc.” 
It was established that the insured’s 
disability could not have resulted ex 
cept for the pre-existing disc injury, 
and that his head injury could have 
caused his disability by reactivating 
the previously dormant disc condition. 

The accident portion of the policy 
insured against loss “resulting from 
accidental bodily injury,” which was 
defined as follows: “ ‘Injury’ as used 
in this Policy means accidental bodily 
injury which is the sole cause of the 
loss and is sustained while this Policy 
is in force.” 

Benefits accruing under the policy 
were to be paid only “[i]f injury shall 
within thirty days after the date of 
the accident wholly and continuously 
disable and prevent the insured from 
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performing any and every duty per- 
taining to his occupation.” 


Although it conceded that the in 
sured was disabled within the mean 
ing of the policy, the insurer denied 
liability on the ground that his acci 
dental head injury was not “the sole 
cause of the loss.”” After a jury trial 
had resulted in a verdict and judg 
ment for the insured, the insurer ap 
pealed to the West Virginia Supreme 
Court of Appeals. As chief grounds 
for reversal, the insurer asserted that 
the trial court had erred in giving a 
jury instruction requested by the in 
and in refusing to give the 
insurer's requested instruction num 
ber four. The court had instructed 
the jury “that if you believe from the 
evidence that the admitted disable 
ment of the plaintiff 
gaging in his usual occupation, due 


sured 


from en 


to pain and stiffness in his neck and 
with accompanying pain running 
down into his arm or arms, directly 
or proximately resulted from an acct 
dental on his head then 
you should make a verdict for the 
plaintiff in the sum of $2,000.00; if 
you do not so believe and find from 
the evidence, you should make a ver 


dict for the defendant.” 


blow 


The insurer’s requested instruction 
was as follows: 

“The Court instructs the jury that 
plaintiff seeks payment for being dis 
abled 


occupation by reason of striking his 


from performing his regular 
head on July 8, 1957, but before you 
can find any verdict for him in this 
case you must believe from the evi- 
dence that bumping his head against 
his automobile was the sole and 
only cause of the disability for which 
he claims payment.” 

In reversing the result reached in 
the the West 
court noted that there was no prior 


lower court, Virginia 


decision in that jurisdiction dealing 
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with the precise question posed by 
the present action. After discussing 
several decisions from other jurisdic 
tions which tended to agree with the 
insurer's position, the court said: 


“Admittedly, the authorities are in 
Many well consid 
courts of last 
resort follow a rule which permits 


hopeless discord. 
ered 


opinions from 
recovery under such policies, and in 
circumstances similar to those of the 
instant case, on the theory that the 


accident from which injury results 
needs to be only the proximate cause 
of the injury. All seem to agree, 


that the the 
policy, if not ambiguous, controls, and 
that courts have no right, under an 
attempt to construe or define, to add 


however, language of 


to or subtract from, such language. 
To enlarge or add to the precise lia 
bility agreed to by the parties not only 
changes, if it does not make, the con 
tract for the parties, but very mate 


rially extends the liability of the 
insurer to cases not contemplated, and 
affords the insured coverage for 
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any Object which is designated and 


described in this Schedule, ‘“‘Acci 
dent” shall mean la] sudden 
and accidental burning out of the 


Object, or any part thereof.’ 

“The policy 
clauses and limitations on liability, 
none of which have any relevancy to 
the 


leged. 


contains exclusion 


the damage herein al 
The denouement of this case, 


cause of 


then, is whether or not the word acci 
the 
policy, covers damage done by an act 
of God—namely, the striking by light 
ning. 


dent, as contained in insurance 


It is elementary that policies 
of insurance therein 
will be strictly construed against the 
insurer Words or a word in 
an insurance policy must be 


and provisions 


con 
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which he was not charged. There 


is, we think, a wide difference be 
tween the ‘sole’ cause of an injury, 
and the 


injury. 


‘sole proximate cause’ of an 
“Looking to the pertinent provi- 
sions of the policy in the instant case, 
the 
‘accidental bodily injury,’ not for pre 


contract only insures against 
existing infirmities added to an acci 
dental injury. The ‘accidental bodily 
injury’ must be the ‘sole cause of the 
loss, not loss caused by the accident 
plus pre-existing causes or conditions.” 
The court concluded: 
think, reversible error 
for the trial court to instruct the jury 
to the effect that they should find for 


the plaintiff if the disability ‘proxi 


“It was, we 


resulted from an accidental 
head.’ Defendant’s In- 
struction No. 4, quoted above, stated 
the applicable principle of law.” 

Adkins v. American Casualty Company 
f Reading. \WVest Virginia Supreme 
Court of Appeals. 1960. 4 
Lire CAses (2d) 


mately 
blow on his 


July 7, 
1009 


Continued from page 603 | 


what the 
parties to the contract must reason 


strued in accordance with 
ably be said to have contemplated as 
to the Applying 
principles of construction to the pol- 
icy under consideration, it is apparent 
that the 
property 


coverage. these 


petitioner in insuring his 
injury 


would believe, reasonably so, that the 


against accidental 
coverage extended to damage caused 
by the striking of the property by 
lightning. It is also recognized by 
the great weight of authority, that the 
the word accident in- 
cludes damage caused by acts of God.” 

Royal Indemnity Company v. Mc- 
Clatchey. Georgia Court of Appeals. 
\pril 14, 1960. 10 Fire AND CASUALTY 
Cases 455. 


meaning of 
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| Summaries of Selected Decisions 
| Reported in This Field 


Injury Due to Emotional Upset— 
Negligence and Warranty Actions 


Where there has been no externally 
caused physical injury to the plaintiff, 
the plaintiff cannot recover damages 
against the negligent manufacturer of 
a product for physical injuries caused 
solely by emotional disturbance attrib- 
utable to the negligence of the manu- 
facturer. Under the same circumstances, 
the plaintiff's recovery for the vendor's 
breach of an implied warranty of mer- 
chantability is limited to nominal dam- 
ages. Massachusetts 


The day after the plaintiff's son had 
purchased a cardboard container of 
milk, the plaintiff opened the carton 
and poured some of the milk into her 
morning coffee. About an hour later 
she poured herself a glass of milk, and 
a short time afterwards had a second 
glass. As she was drinking the second 
glass, she felt some “little stuff” go 
into her mouth and down her throat. 
She poured part of the milk into the 
sink and “a lot of little things 
in it.’ When she emptied out the 
remaining milk, she discovered a dead 
mouse in the bottom of the carton. 
After a moment, she started toward 
the telephone to call her daughter, 
but she became ill and was unable to 
get to the phone. The following night 
her skin began to itch, and a rash 
developed over her entire body which 
subsequently turned into open sores. 
For approximately six weeks after- 
wards, she suffered from a constant 
itching, periodic “sweats,” and nausea. 
From the time of the incident in March, 
1954, until this action was brought in 
April, 1960, the plaintiff had been 
unable to drink any milk, and when- 
ever she thought of the occurrence 
she became ill. 
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Saw 


The plaintiff's action was brought 
in two counts 
ligence of the dairy which packaged 
the milk and the other for breach of 
an implied warranty of merchant- 
ability against the grocer which sold 
it. The case was first heard by an 
auditor, who found for the plaintiff. 


one based on the neg- 


In his decision, the auditor found 
that the grocer had breached an im- 
plied warranty of merchantability by 
selling milk containing a dead mouse 
and fecal matter from the mouse; that 
“as a result of drinking the milk the 
plaintiff suffered no deleterious effect 
from taking into her body the fecal 
matter and no serious bodily 
harm was caused by such intake,” but 
that she “suffered a severe emotional 
shock when she saw the dead mouse 
in the milk, and she realized that she 
had drunk some of the fecal matter 

and as a result of such 
emotional shock she has developed a 
condition within her body which causes 
her to break out into perspiration, 
which in turn so irritates her 
that she has developed a rash over 
much of her body ;” and that the dairy 
was negligent in filling with milk a 
carton containing a dead mouse. 


skin 


At the subsequent trial, the jury 
returned a verdict for the plaintiff on 
both counts, and the defendants ap- 
pealed to the Massachusetts Supreme 
Judicial Court. 


Regarding the dairy’s liability, the 
court held that, even if the dairy were 
guilty of negligence, the plaintiff’s re- 
covery was prevented “by the prin- 
ciple stated in Spade v. Lynn & Boston 
R. R. 168 Mass. 285, 290: ‘We remain 
satisfied with the rule that there can 
be no for fright, terror, 
alarm, anxiety, or distress of mind, 


rece very 


if these are unaccompanied by some 
physical injury; and if this rule is to 
stand, we think it should also be held 
that there can be no recovery for such 
physical injuries as may be caused 
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solely by such mental disturbance, 
where there is no injury to the person 
from without.’ ” 

After discussing a number of sub- 
sequent decisions in which, although 
it had been “subjected to considerable 
refinements,” the Spade rule had been 
upheld, the court said: 


“We have not been asked to over 
rule the Spade case, and we are not 
What we 
been asked to do is to draw a distinc- 
tion on the ground that swallowing 
fecal matter of a mouse constituted 
a ‘battery.’ Reliance is placed upon 
Commonwealth v. Stratton, 114 Mass. 
303, where there was an intentional 


disposed to do so. have 


act amounting to the crime of assault 
and battery. In modern law ‘the tort 
of battery is now confined to inten- 
tional invasions of the interests in 
freedom from harmful or offensive 
contact.’ Harper and James, Torts, 
§ 3.3, p. 216. We are not dealing 
with a battery, and we are unwilling 
to hold that the plaintiff suffered an 
injury ‘from without.’ No f 
ours has gone to that extent.” 


The court concluded by holding 
that application of the Spade rule 
limited the plaintiff’s recovery on the 
breach of warranty count to nominal 
damages.—Sullivan v. H. P. Hood & 
Sons, Inc. Massachusetts Supreme 
Judicial Court. June 27, 1960. 2 Foop 
Druc Cosmetic Law Reports §{ 22,651. 


case ol 


Chicken Bone in Chicken Sandwich 
—Rejection of ‘‘Naturalness’’ Test 


Whether the presence of an injurious 
substance renders food unfit for human 
consumption is dependent upon the 
jury's answer to the fact question of 
whether such presence could reason- 
ably have been expected by the per- 
son injured. Wisconsin. 


In a case of first impression in that 
state, the Wisconsin Supreme Court 
expressly rejected the “natural sub- 
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stances” test as used by courts in 
other jurisdictions to rule as a matter 
of law on the question of whether 
the presence of such substances in 
prepared food constitutes a breach of 
an implied warranty that the food 
is suitable for human consumption. 
This ruling was made in a combined 
warranty and negligence action brought 
to recover for injuries caused by the 
plaintiff's swallowing of an inch-and- 
a-half-long chicken bone imbedded in 
the lettuce of a 
served him at the defendant 
rant. The bone eventually lodged in 
the lower portion of the plaintift’s 
causing laceration 


sandwich 
restau- 


chicken 


intestine, severe 


and infection which required surgery. 


the 
granted by the trial court based on 
the reasoning contained in the line of 
authorities represented by Mix wv. 
Ingersoll Candy Company, 6 Cal. 2d 
674, 59 P. 2d 144 (1936), in which the 
California court had held that, as a 
matter of law, the presence of a harm- 
ful substance natural to the food con- 
taining it could not form the basis of 
either a negligence or warranty ac- 
tion by the injured consumer. The 
court had ruled that recovery on a 
warranty theory for injuries resulting 


Dismissal of complaint was 


from a chicken bone in a chicken pot 
pie was precluded by the fact that the 
bone was natural to the meat served 
and was therefore not a foreign sub- 
tance which render the dish 
unfit, and that the negligence action 
could not be maintained, inasmuch as 


would 


it was common knowledge that chicken 


pies occasionally contain chicken 
bones, and accordingly their presence 
should have been anticipated and 


guarded against. 


In the opinion of the Wisconsin 
court, the reasoning of the Mix case 
“is fallacious because it assumes that 
are natural to 
the food in one stage or another of 
preparation are, in fact, anticipated 
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all substances which 





by the average consumer in the final 
product served. It does not logically 
follow that every product which con- 
tains some chicken must as a matter 
of law be expected to contain oc- 
casionally or frequently chicken bones 
or chicken-bone slivers because chicken 
bones are natural to chicken meat 
and both have a common origin. 
Categorizing a substance as foreign 
or natural may have some importance 
in determining the degree of negli- 
gence of the processor food, but it is 
not determinative of what is unfit or 
harmful in fact for human consump- 
tion. A bone natural to the meat can 
cause as much harm as a foreign sub- 
stance such as a pebble, piece of wire, 
or glass. All are indigestible and 
likely to cause injury. Naturalness 
of the substance to any ingredients in 
the food served is important only in 
determining whether the consumer 
may reasonably expect to find such 
substance in the particular type of 
dish or style of food served.” 

After discussing a number of de- 
cisions from other states which either 
followed or were in conflict with the 
rule in the Mix case, the court con- 
cluded : 


“The ‘foreign-natural’ test applied 
as a matter of law does not recom- 
mend itself to us as being logical or 


desirable. ... The test should be what 
is reasonably expected by the con- 
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sumer in the food as served, not what 
might be natural to the ingredients 
of that food prior to preparation. 
What is to be reasonably expected 
by the consumer is a jury question in 
most cases; at least, we cannot say as a 
matter of law that a patron of a restau- 
rant must expect a bone in a chicken 
sandwich either because chicken bones 
are occasionally found there or are 
natural to chicken. This test as ap- 
plied to an action for breach of the 
implied warranty is keyed to what is 
‘reasonably’ fit. If it is found that 
the chicken bone the size alleged 
ought to be anticipated in a chicken 
sandwich and guarded against by the 
consumer plaintiff, then the sandwich 
was reasonably fit under the implied 
warranty. As applied to the action 
for common-law negligence, the test 
is related to the foreseeability of harm 
on the part of the defendant. He is 
not an insurer but has the duty of 
ordinary care to eliminate or remove 
in the preparation of the food he 
serves such harmful bones as the con- 
sumer of the food, as served, would 
not ordinarily anticipate and guard 
against.” 


The court reversed the lower court’s 
judgment dismissing the complaint, 
and remanded the case for trial.— 
Betehia v. Cape Cod Corporation. Wis- 
consin Supreme Court. May 3, 1960. 


11 NEGLIGENCE CAsEs (2d) 337. 


Motor vehicle fatalities in the first half of 1960 have resulted 
in 25,000 life insurance claims for a total of $62 million, according to 


This figure shows a slight decrease from the claims payments 
a year ago, when they were $63 million for the half year, but a 
significant increase from the $40 million paid in the corresponding 


period five years ago. 


The greater part of this increase, however, 


is a reflection of the wider and larger ownership of life insurance, 
rather than the indicated increase in fatality rates. Total life insurance 
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today is 62 per cent greater than that of five years ago, while motor 
| vehicle fatality claims amount to 58 per cent more. 


1LJ— September, 1960 





THE NEXT ISSUE will contain more of the 
papers presented at the recent Washington 
meeting of the American Bar Association. One 
of these deals with the problems of cardiac 
disability. The paper stems from an investi- 
gation conducted by the author among leaders 
in industrial medicine, workmen's compensa- 
tion and insurance jaw. 


In another ABA paper an Insurance Com- 
missioner discusses the investigation of the 
business of, and the regulation of, insur- 
ance by the Senate antitrust subcommittee. 


Court congestion is a problem which is grow- 
ing bigger and bigger as the days go by. 
One of the ABA papers suggests that we take 
a new look at court rules suggesting the sepa- 
ration of the issues of liability from the issue 
of damages in tort cases as one method of 
alleviating congestion on trial calendars. 


A scheduled article surveys the contractual 
provisions under which an explosion may be 
insured. It also examines some of the legal 
problems growing out of these provisions. 
Since we face a whole range of explosion 
hazards in both home and industry, and 
since new processes and new techniques all 
seem to involve some risk of explosion, this 
article is particularly timely. 
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Send for These Handy 
Desk Helps Today! 


CCH PRODUCTS COMPANY 
4025 W. Peterson Ave. 
Chicago 46, Ill. 


Send the quantities of CCH books indicated 
at prices quoted. (Remittance with order 
saves postage and packing charge.) 

Fill in 

Amt. 


1. Estate Planning—Quick Reference Outline 
(0355). Prices: 1 to 4 copies, $1.50 ea.; 5-9, 
$1.30 ea.:; 10-24, $1.20 ea.; 25-49, $1.10 ea.; 
50-99, $1. Ready in October. 


2. Explanation of Social Security Law (0339). 
Prices: 1 to 4 copies, $2 ea.; 5-9, $1.80 ea.; 
10-24, $1.70 ea.; 25-49, $1.50 ea. Ready Soon. 
3. Complete Social Security Law (0340). 
Prices: 1 to 4 copies, $4 ea.; 5-9, $3.70 ea.; 
10-24, $3.40 ea.; 25-49, $3.20 ea. Ready Soon. 


[] Quote prices on larger quantities with 
our imprint. 


[] Remittance herewith [] Bill us 
Signature & Title 

Firm 

Attention 

Street Address 


0355—717 


City, Zone & State 


(If ordering by letter or purchase order, 
please attach this card.) 


3 New CCH Book Helps for Men in Insurance 


e On Estate Planning e New Social Security Law Changes 


ESTATE PLANNING—QUICK REFERENCE OUTLINE 
Sth Edition, 1961 
William R. Spinney 


Practical, dependable, this book is an ideal guide to estate planning. Completely 
revised to press time, it brings you latest tax law and pertinent provisions of the 
Internal Revenue Code. Easy to read and understand, it's written in layman's language; 
points out tax pitfalls, lessens the impact of taxes on daily business activities and 
estates. Singled out for your attention is the important part life insurance plays in 
overall estate plans. Some prime areas covered include Analyzing the Estate, Esti- 
mating Tax Liabilities and Other Transfer Costs Under Existing Titles and Plans, Planning 
the Conservation of Estate Assets and Minimization of Taxes. 


Making this book even more effective is the ‘“‘illustrative case'’ to show the 
working application of principles involved. Quick-reference tax tables facilitate 
computations. Topical index; 96 pages, 6’’ x 9”, heavy paper covers. Ready in 


October. Price, $1.50 a copy. 


EXPLANATION OF SOCIAL SECURITY LAW 
As Amended in 1960 

Here is an authoritative, clear-cut explanation of Social Security law as it stands 
after 1960 amendments. Includes concise explanation of new disability benefits, and 
liberalized earnings rules, and other important changes. You're shown just how to 
fit these new changes into the existing pattern of Social Security legislation. Sup- 
plementing the text are handy tables and practical examples. All explanation—no law 
text. Topical index; in all, about 144 pages, 6’’ x 9’, heavy paper covers. Ready 


Soon. Price, $2.00 a copy. 


COMPLETE SOCIAL SECURITY LAW 1960 
Conveniently includes full official text of Social Security law as amended to date 
Federal Social Security Act— including new ‘‘medical care for the needy aged" 
provisions just enacted—Federal Insurance Contributions Act, Self-Employment Con- 
tributions Act, Federal Unemployment Tax Act, and pertinent administrative and 
procedural provisions of the Internal Revenue Code of 1954. Everything fully indexed 
for easy use. Contains only text of the law—no explanation. About 384 pages, 


6” x 9’’, heavy paper covers. Ready Soon. Price, $4.00 a copy. 


ORDER YOUR COPIES NOW 
Have the answers you need when the questions are asked. Just fill in and mail 
the attached postage-free order card. You'll have your books immediately upon 
publication. 


ALL COMMERCE CLEARING HOUSE PUBLICATIONS 
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